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FOREWORD 


T he Legal Research Committee of the Commonwealth Fund 
undertook some years ago a series of studies in administrative 
law. Under its auspices a general survey of the subject ap- 
peared in 1928, in a book by Ernst Freund entitled Administrative 
Powers over Persons and Property, revealing the extent to which ad- 
ministrative control had been in fact conferred. As a logical comple- 
ment of this work, there followed a comprehensive study by the same 
author of the ways and means of written law, entitled Legislative 
Regulation, published in 1932. 

The actual exercise of administrative powers has been set forth in 
various special studies of administrative organs to which such powers 
have been delegated. These studies have resulted in the publication, 
in the years indicated, of The Federal Trade Commission by Gerard C. 
Henderson, in 1924, The Administrative Control of Aliens by Wil- 
liam C. van Vleck, in 1932, The Interstate Commerce Commission by 
I. L. Sharfman, in five volumes which appeared during the years 1931- 
1937, and Administration of Wor]{men’<: Compensation by Walter F. 
Dodd, in 1936. 

The present volume focuses attent'^m i pon the judicial function as 
exercised by several administrative agencies of the federal govern- 
ment. As in the case of the other studies conducted under the auspices 
of the Legal Research Committee of the Commonwealth Fund, the 
authors have been allowed entire freedom and the responsibility for 
the statements of fact and the opinions expressed is solely their own. 



LEGAL RESEARCH COMMITTEE 
OF 

THE COMMONWEALTH FUND 


Geokce Welwood Murray, of the New York Bar, Chairman 
Henry Moore Bates, Dean of the Law School of the University of Michigan 
Charles C. Burlinoham, of the New York Bar 
Grenville Clark, of the New York Bar 

Learned Hand, Judge of the United States Circuit Court of Appeals, Second 
Circuit 

Thomas I. Parkinson, of the New York Bar, lately Professor of Legislation, Co- 
lumbia University School of Law 

Austin W. Scott, Story Professor of Law, Law Schtxil of Harvard University 
Young B. Smith, Dean of the Columbia University School of Law 


Secretary: Barry C. Smith, General Director of the Commonwealth Fund 



TABLE OF CONTENTS 


Prepacl IX 

I. Methods ... i 

Types of Cases ... 2 

Inf()rmal Settlement 9 

Formal Proteclurc 14 

Cicncral Kcquiremenls 14 

Complaint . . ...... 16 

Intervention . 19 

Evidence ... 22 

Findings of Fact . 25 

The Trial I'.xaminer • • • 35 

Hearing before .\gency . . . 43 

Place of Hearing 47 

Expert Staffs 4S 

Immigration Procedure .... . 49 

II . POEK Y . -55 

Expression of Policy ..... 58 

Decisions . . -59 

Rules and Regulations 63 

Control of Agency 69 

Congres.s ... 70 

'I'he C'ourts . .... 73 

The President 74 

Public Opinion . . . 75 

III. Sanctions 79 

Sanction.s That Arc Not Part of the Judicial Function . .... 79 

Intermediate and Final Sanctions . . . . 80 

Inspection and Investigation 81 

Sanctions in Informal Settlements; The Threat of Prosecution 85 

Administrative Judici.al Sanctions ... 92 

Sanctions on Specific Individual Cainduct . . . 95 

Administrative Determinations That .\re Not Sanctions on Sjxcific 
Individual Conduct 155 



vm 


TABLE OF CONTENTS 


IV. The Courts 164 

Methods of Access to the Courts 164 

On Application by the Aggrieved Party 165 


On Application by the Administrative Agency or Benefited Party ... 182 

On Prosecution for a Criminal Offense 190 

Constitutional Background for Statutory Development 193 


V. Conclusions 208 

Bibliography 235 

Table of Cases 243 

Table of Statutes 247 


Index 249 



PREFACE 


T his study is concerned with the judicial function of federal 
administrative agencies. It is based principally on procedures 
and practices of the Federal Communications Commission, 
Federal Trade Commission, Interstate Commerce Commission, Na- 
tional Labor Relations Board, Securities and Exchange Commission, 
Department of Agriculture in the administration of the Packers and 
Stockyards Act and Perishable Agricultural Commodities Act, Post 
Office Department in the administration of fraud orders, Food and 
Drug Administration, General Land Office, Immigration and Natu- 
ralization Service, and on the administration of the Longshoremen’s 
and Harbor Workers’ Compensation Act. 

The judicial function is only one of the many de\ices resulting from 
the increasing use of administrative action to fill the gap in the regu- 
lation of society which lies between Congress and the courts and to 
supply governmental machinery to supplement, not to supplant, both 
Congress and the courts in the administration of the law. Instead of 
depending on individuals to defend what they consider their rights in 
the courts or on the action of Congress to assure through legislation 
the fair and orderly functioning of the social and economic system, 
these agencies have been created by the National Government to pro- 
tect both private parties and the public interest by a direct control over 
business management and social relations. This extension of govern- 
mental controls has led Congress to create new agencies or establish 
new powers in existing agencies to administer the new legislation 
which the movement toward closer regulation has brought about. The 
powers with which these administrative agencies have been vested by 
their legislative creators are frequently very broad. Within statutory 
limits they lay down the law for the future by regulation, they decide 
cases involving private parties, they carry on extensive investigations; 
they have wide powers of discretion in controlling the operation of an 
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industry and of industry as a whole in respect to certain of its prac- 
tices, and in regulating specified social relationships. 

The judicial function includes the manner in which the agencies 
deal judicially with the rights and duties of private persons and the 
position of their decisions when contested in the courts. It includes 
proceedings brought by the government against private jiersons, the 
settlement of differences between private persons, and matters in 
which both government and private persons are concerned as parties 
but in which the government docs not bring the action. A study of 
the judicial function, however, must go further to include the com- 
mencement of the proceeding and the settlement of cases by informal 
methods bcfiire the use of the judicial process, and must continue 
through action in the courts. It is necessary to an understanding of 
the agencies and their operation to study the methods by which they 
enforce their policies and orders, without relcrcncc to the courts and 
even without formal proceedings m the agencies themselves. It is m 
this way that the greater part of the enormous volume of business 
pressing for settlement is disjioscd of, with the result that only a small 
part ever reaches the courts or even the stage of formal proceedings 
within the agency. 

In several agencies the judicial function is a minor one, either as the 
agency was originally set up or as it has developed in the course of 
years, but, as far as possible, this study has been directed toward it and 
has dealt with other functions only w'hen essential to the understand- 
ing of the judicial. It is not always easy to distinguish between the leg- 
islative and the judicial in the work of the agencies in which the de- 
velopment and application of {xilicy plays an important part. In many 
instances the judicial method may be used in pricking out and declar- 
ing policy, while in others the legislative may be deemed more ap- 
propriate. 

Procedures in the agencies studied present a striking variety, im- 
posed by .statute or the courts or developed by experience. This variety 
arises from the diversity of the social or business situations to which 
the powers of the different agencies extend and from the necessity to 



PREFACE 


XI 


adjust the forms of administration and even of procedure in the ad- 
ministrative tribunals to these varying situations. This circumstance 
has been recognized in the statutes and, while following a certain 
broad pattern in the regulation of the judicial function, Congress has 
not permitted this pattern to become a Procrustean bed but has al- 
lowed each agency freedom to develop its procedure and in many 
cases has itself laid down special rules to provide for variations in the 
conditions with which the agency is confronted. 

With the increasing importance of administrative action in the so- 
cial and economic life of the nation, there should be a great increase 
in the practice of administrative law, and that body of law cannot be 
properly understood or properly taught unless the student is led far 
behind the decisions of the courts to the decisions of the agencies 
themselves and to the process of administration. It is in careful stud- 
ies of the procedure and practices of separate agencies such as those 
sponsored by the Commonwealth Fund that the materials can be 
found for the instruction of lawyers who, as government officers or as 
counsel for litigants, arc to help frame the policy of the agencies to pro- 
tect private rights and to guide the legislatures in the control of the 
}X)wcrs and jxilicies of the existing agencies or of new ones which may 
be created. It is to be hoped that the scholarly examination of admin- 
istrative agencies will be continued on the model ol the studies al- 
ready published, and that there will be added critical comparison of 
the methods used in the various agencies of which this study is a mod- 
est beginning. 

Perhaps it should be added, though no elaboration is needed, that a 
study such as this, concerned principally with the work of the admin- 
istrative agencies themselves, does not result in a law book in the sense 
of an analysis of court cases and other legal m.atcrials. Only limited 
consideration is given to the courts, and this in turn is concerned 
mainly with the relationship between them and the administrative 
agencies and with statutes, as interpreted by court decisions, providing 
for judicial review of the action of those agencies. 

The great storehouse of material on administrative methods which 
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has been collected by the staff of the Attorney General’s Committee 
on Administrative Procedure, directed by Professor Walter Gcllhorn, 
will facilitate critical and comparative studies of the procedures of 
different agencies and of the adjustment of methods to the situations 
which they face. The monographs prepared by that staff have made it 
unnecessary to include here the large amount of detail, in respect to 
the procedures of the agencies, which was collected and used as a basis 
for this study. An exception is in the chapter on sanctions: the many 
examples of the sanctions, it is believed, are not available in any one 
place and the importance of the subject warrants the fulness of the 
presentation. 

In the prosecution of this study valuable assistance was rendered by 
Messrs. Richard A. Buddeke, Robert L. Haiisser, Solomon Klinger, 
Seymour Linfield, Charles S. Lyon, Sidney A. Saperstein, and Nelson 
Seitel, who served from time to time as members of the staff of the 
Legislative Drafting Research Fund. In the preparation of the manu- 
script Miss Anna Russell and Mrs. Harriet Percy Souder were indis- 
pensable aides, and to Miss Mariana Smith fell the long and exacting 
responsibility of office supervision of the entire study and of assisting 
the authors throughout its course. To all of them the authors record 
their gratitude. 

They wish to thank the authors and the publishers who have kindly 
given permission to quote from previously published materials. 

J. P. C. 

N. T. D. 

P. R. H. 

October ig^i 



CHAPTER I. METHODS 


T here is no novelty in vesting in administrative agencies the 
power to decide when and in what circumstances to apply the 
law to private parties, either in checking conduct which in 
the opinion of the administrative agency transgresses the law or in 
determining whether or not to grant a privilege, such as a license. 
Familiar examples are the powers of health officers over persons and 
over buildings or conditions on property which the officers consider 
injurious to the health of the community and in respect to which 
they are vested with authority to act, often summarily, or the powers 
of officials to destroy animals or plants declared by law to constitute 
a menace to the community, or the common law right of public offi- 
cers to abate nuisances. It was through the courts and the legislatures 
that the policies were worked out on which these simple exercises of 
administrative power are based and through the courts and the legis- 
latures that the rights of individuals were protected. 

A.s, however, the powers of administrative agencies have been ex- 
tended to an ever greater degree of control over business and social 
conditions, involving decisions harder to make, relating to more com- 
plicated situations, and requiring supervision over great business and 
social interests, necessarily involving the exercise of wide discretion 
on the part of the agency, new forms of administrative organizations 
have come into being to carry on these newer, more complex, and 
more delicate duties. Congress and the courts also have been Eiced 
with the difficulty of devising methods of control of the agencies 
which wield this greatly increased power. Mr. Elihu Root, in an ad- 
dress before the American Bar Association in 1916, strikingly called 
attention to this development: 

There is one special field of law development which has manifestly be- 
come inevitable. We arc entering upon the creation of a body of adminis- 
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trative law quite different in its machinery, its remedies, and its necessary 
safeguards from the old methods of regulation by specific statutes enforced 
by the courts. . . . There will be no withdrawal from these experiments. 
We shall go on; we shall expand them, whether we approve theoretically 
or not, because such agencies furnish protection to rights and obstacles to 
wrong doing which under our new social and industrial conditions cannot 
be practically accomplished by the old and simple procedure of legislatures 
and courts as in the last generation. Yet the powers that are committed to 
these regulating agencies, and which they must have to do their work, carry 
with them great and dangerous opportunities of oppression and wrong. If 
we are to continue a government of limited powers these agencies of regu- 
lation must themselves be regulated. The limits of their power over the 
citizen must be fixed and determined. The rights of the citizen against 
them must be made plain.^ 

The present study deals with the judicial function in certain of 
these experiments. That function consists of finding the ficts upon 
which action shall be based, determining the law which shall govern 
the action, and deciding the case according to the facts as fiiund and 
the interpretation of the law. The judicial procedure has been en- 
grafted on the administrative process to enable the agency to perform 
its duties effectively and to give a degree of .security to the rights of 
the persons under its jurisdiction. Its kernel is a hearing and order 
based on findings supported by evidence in the record.^ 

Types of Cases 

There appear to be four types of cases in which administrative 
agencies employ judicial procedure in the discharge of their judicial 
function. Conflicts between private parties are the first type. In these 
cases one person seeks to enforce rights against another. The legisla- 
ture is concerned primarily in providing an appropriate means of do- 

* Root, Public Service by the Bar, ReporU of Amer. Bar A<soc., vol. 41, pp. 355, 
368-369 (1916). 

* Professor Ernst Freund has called attention to the requirement of notice and 
hearing prior to the issuance of an order, referring principally to slate agencies. 
Freund, Administrative Powers over Persons and Property, pp. 154-156. 
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ing justice as between the parties. While these cases might have been 
tried by courts, the lawmakers were persuaded that they could be 
more satisfactorily and promptly dealt with by administrative officers 
acting with less formality than the judges. The best-known cases of 
this type are claims arising under workmen’s compensation laws. The 
tribunals which adjudicate them might well be termed small claims 
courts. Nevertheless there is a certain public duty which the agency 
carries on m connection with compensation claims. It is the duty of 
making .sure that the workmen or their dependents receive their due 
and that the statute is liberally interpreted. The enormous increase in 
the load on the courts which would have resulted from their having 
to handle compensation claims was another practical reason for set- 
ting up these special tribunahs. 

Other examples of this type are cases arising under the Perishable 
Agricultural Commodities Act, which allows a producer to bring pro- 
ceedings before an administrative official in the Department of Agri- 
culture against a broker or dealer to recover damages in respect to 
shipments of certain perishable commodities. The organization of 
the Department of Agriculture provides for field agents as well as 
for officers in the great market places, and gives it a convenient means 
of fixing grades at the point of shipment and of making the proper 
investigations as to the conditions under which the shipment was 
made or handled and disposed of. 

Still other in.stanccs of this type are those adjudicated by the Inter- 
state Commerce Commission under its authority to render reparation 
awards against carriers. In addition to determining a specific contro- 
versy between a shipper and a carrier, these cases have a significant 
relationship to the rate-fixing powers of the Commission, for they 
may w'ell bring to the attention of the Commission a weakness in the 
rate structure as it affects a particular shipper or an industry or re- 
gion and result in an order fixing future rates as well as an order for 
past damages. The Supreme Court, however, has pointed out the es- 
sential difference in the two functions, although they may be included 
in the same proceeding, as follows: 
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But awarding reparation for the past and fixing rates for the future in- 
volve the determination of matters essentially different. One is in its na- 
ture private and the other public. One is made by the Commission in its 
^«drz-judicial capacity to measure past injuries sustained by a private ship- 
per; the other, in its ^«tir/-legislative capacity, to prevent future injury to 
the public.® 

The second type of cases, the type with which this study is chiefly 
concerned, comprises the cases in which the major emphasis of an 
agency is, more than in cases of other types, upon the effectuation of 
a broad policy of control of business or social activity. The determi- 
nation of particular controversies becomes one of the methods of ef- 
fectuating this control. Two distinct situations may be isolated within 
this second type. In one the agency acts in a disciplinary capacity to 
discover whether a particular busine.ss is being carried on in such a 
way as to contravene the provisions of the law committed to its en- 
forcement and, if the contravention is established, to punish the vio- 
lator or to bring about compliance, either by adjusting certain meth- 
ods used in that business or by requiring a ce.s.sation of the practice 
complained of. Examples arc the activities of the Federal Trade Com- 
mission in preventing unfair trade practices, of the National Labor 
Relations Board in checking certain practices which have been de- 
clared by Congress to be unfair to labor, and of the Securities and 
Exchange Commission in suspending or revoking licenses of brokers 
whose practices are deemed to be contrary to the standards set down 
in the Act. 

In the other situation, instead of punitive action or negative ac- 
tion requiring an individual to cease and desist from certain practices, 
the decision of the administrative agencies may be positive, resulting 
in the authorization of action by a private party, as, for example, the 
grant by the Federal Communications Commission of a license to op- 
erate a radio station, or the consent by the Federal Power Commis- 
sion to the use of a water power. Licenses are often granted without 
a hearing, but where the public interest or convenience is involved or 

® Baer Bros. v. Denver fir R. G. R. R. Co., 233 U.S. 479, 486 ( 1914). 
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Other licensees would be seriously affected by the grants, there is rea- 
son for giving an opportunity for a hearing before affirmative action 
is taken. Licenses for brokers or commission merchants under the Per- 
ishable Agricultural Commodities Act, for example, may be granted 
without a hearing, since their primary purpose is for identifying and 
regulating the persons employed in the particular occupation. How- 
ever, no license or permit for a radio station under the Communica- 
tions Act of 1934 should be granted without a hearing. The issuance 
of such a license by the Federal Communications Commission, while 
partly for the purposes of identification and regulation, involves in 
addition a decision which concerns the public welfare and may af- 
fect the interests of other licensees or prospective licensees. A new 
station may interfere with the operation of an existing station or cut 
down on its earnings so as to render it unable to carry on its service, 
and the public to be served by the proposed installation may have an 
opinion as to whether it is needed. If the agency is in doubt the ap- 
plicant and the interested public should be heard. 

Although one agency may, by virtue of the wide powers conferred 
upon it, be concerned with both of these situations, there is, neverthe- 
less, a significant difference between them. Where an authorization is 
required for the carrying on of an enterprise, the agency must make 
an order before any action can be taken by the applicant, and thus 
the agency may enforce its policy in advance of any activity by a pri- 
vate party. However, where the conduct of the private interest comes 
under the notice of the agency on information that there has been an 
infraction of the law or of the policy adopted by the agency, its duty 
is disciplinary to correct what it considers an infraction and to bring 
about compliance with the policy of the law. Until the administra- 
tive machinery is set in motion, the conduct complained of may be 
continued. In many cases the objectionable practice can be modified 
or may be abandoned as a result of informal consultation between 
the managers of the business and the agency. 

In cases of the second type the public interest predominates, al- 
though a private party will frequently urge the agency to act and 
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will be interested in the form of the final order because of some pri- 
vate object of his own. An interesting variation occurs under the Na- 
tional Labor Relations Act in that the private complainant in an ac- 
tion against an employer for unfair labor practices has a certain share 
in the proceedings and, where a labor organization is seeking to be 
recognized as a bargaining agent or seeking an election, it may with- 
draw its request and the action will end. The procedure is adjusted 
to the situation in cases where a privilege is sought and where, gener- 
ally, the applicant may stop the proceeding by withdrawing his re- 
quest. Even if the applicant and the agency have agreed on the 
terms of a grant, another person opposed to the grant may want a 
hearing to record his objection. 

Deportation and exclusion cases under the Immigration and Natu- 
ralization Service are also included in this type, though they repre- 
sent not regulatory control by the government so much as police ac- 
tion for the enforcement of the law'. There are definite precepts in 
the law' in respect to the persons who may be admitted into this coun- 
try and in respect to the causes for deportation, so that in the admin- 
istration of these statutes there is no such latitude for adjustment in 
particular cases as there is in the administration of a statute with 
broad standards like the Federal Trade Commission Act. However, 
several of the grounds for exclusion or deportation are stated broadly 
enough to give the agency, in the construction of the statute, a field 
for using its discretion, for instance, the application of the provision 
forbidding the entry of a person likely to become a public charge or 
excludable for certain political opinions. 

There is a wide difference in the latitude given in dealing with this 
second type of cases. In some instances, as in the Federal Trade Com- 
mission Act, a broad standard Ls set up in the mandate given the 
Commission to prevent “unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commcrce.”‘‘ The Commis- 
sion determines what trade practices are unfair so as to bring them 

* 15 U.S.C. §45 (a). The Packers and Stockyards Act, 1921, contains a broad 
Standard making it unlawful for any packer to “engage in or use any unfair, un- 
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within the ban of the statute. It must find that the practice is un&ir, 
subject to the opinion of the court in interpreting the statute as to 
what the words “unfair methods of competition” and “unfair or de- 
ceptive acts or practices” signify. The businessmen affected by the 
statute are not given any exact information concerning what they 
may or may not do, but must depend on the interpretation by the 
Commission of the words of the statute. However, where Congress 
has expressly declared certain specific practices to be unfair, as in the 
Clayton Act,® then it is the task of the Commission simply to deter- 
mine in a particular case whether these practices are being carried on. 

The third type involves disputes between the government and pri- 
vate parties, which are referred to specialized tribunals. These tribu- 
nals, sometimes called courts, are generally looked upon as courts of 
limited jurisdiction, and their procedure is like that in ordinary 
courts. They are not parts of administrative agencies, but are inde- 
pendent tribunals, whose task has less to do with the development of 
a policy than with the application of the law to the cases which come 
before them. Examples of these tribunals are the Court of Claims, 
the Court of Customs and Patent Appeals, and the Board of Tax 
Appeals. It is a well-known principle of public law that the National 
Government can be sued in its own courts with its consent, and 
under the conditions which have been laid down by law. In a few in- 
stances Congress has provided for liie settlement of claims against 
the government directly by the courts,*’ but it has confided to these 
special tribunals a large share in the enforcement of the rights of the 
individual against the government. Tliis study is not concerned fur- 
ther with them, although they form an important part of our system 
for controlling judicially the acts of government agencies. 

justly discriminatory, or deceptne practice or device in commerce.” 7 U.S.C. 
§192. 

* i-j U.S.C. 

• See, c.g,, the .statutes authorizing admir.iltv suits against the United States: 

46 U.S.C. Si§742, 781. For other examples, as well as a treatment of the problem 
of suing the government, see Horchard, Governmental Resptsnsibility in Tort — 
A Proposed Statutory Reform, 1 1 495 (1925). 
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A fourth type presents cases in which property, money, or other 
benefits may be granted by the ^vernment under specified condi- 
tions. Typical arc cases in the General Land Office where the right of 
an individual to receive a patent to a piece of public land is deter- 
mined by the agency. The individual is not without rights, for the 
statute directs that a patent issue to him if he has fulfilled certain 
conditions, and the duty of the General Land Office is only to deter- 
mine whether or not he has fulfilled them. It frequently happens, 
however, that two claimants present themselves, each alleging that 
he has fulfilled the conditions and is entitled to a patent. Where such 
a situation arises, an action is carried on before the administrative 
officer, who must ascertain which of the claimants has established his 
right under the law in accordance with the procedure provided for 
proving a claim. 

Other cases of this type arise in the Veterans’ Administration, 
which decides on claims for compensation arising from war services. 
Here the statute grants certain payments under specified conditions. 
A claim is made to the administrative authorities and remains always 
within the administrative channel. Tlic claimant is restricted to an 
administrative review provided by the statute, with no right to carry 
his claim into the court even if he consitlers the decision against him 
to be contrary to the law or the procedure to be a denial of a fair 
hearing. 

With the growing social and economic importance of benefits 
awarded by the government through its administrative agencies, it 
becomes apparent that obtaining a benefit to which an applicant is 
entitled by a policy of the government expressed in the law becomes 
a right in much the same sense that an applicant in a court is given a 
right to recover ft>r a tort or on a contract. At present the courts dis- 
tinguish between benefit rights, which they hold can be recovered 
only through an administrative remedy, and rights which can be as- 
serted in a court. But the distinction is actually one of degree rather 
than one involving the essential character of the rights asserted. On 
the one hand, the actual determination of substantive rights of both 
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types is with the agencies. On the other hand, where the right is a 
benefit conferred by the government, there is an indication, as shown 
by the immigration cases and possibly also land office cases, of a 
tendency on the part of the courts to recognize that in the determi- 
nation of rights of this type there is the same necessity for assuring 
fair play and requiring that the elements of judicial procedure be used 
by the agency as there is in the determination of rights ordinarily 
assertible in a court. 


Informal Settlement 

By far the greater number of matters which come before the agen- 
cies are settled informally and never reach the stage of formal pro- 
cedure.’ The method of settlement varies from conciliation between 
private parties, as in compensation cases and those under the Perish- 
able Agricultural Commodities Act, to an arrangement between the 
government and the person against whom charges are made, as in the 
Federal Trade Commission. In some agencies, like the Federal Com- 
munications Commission and the National Labor Relations Board, 

'’Final Report of the Attoine\ General’s Committee on Administrative Fro- 
cedure, 1941, p. 45. 

Formal proceedings arc ncces>i.iry, ho\\c\tr, m the exercise of the legislative 
function, notably of rate making or when grants of licenses are made in which 
afhrmJtisc action must lie taken. 

The following figures will make clear how few are the cases which are dealt 
with by orders after form.il hearing compared to those disjxised of by informal 
methods; 

During the fiscal year ending June 30, 1940, the radio and periodical division 
of the Federal Trade Commission sent questionnaires to adsertisers in 739 cases 
and to advertising agencies in 109 cases, negotiated 190 stipulations, and recom- 
mended the issuance of complaints in only 36 cases, half of which involved 
violation of the terms of existing stipukations previously accepted and approved. 
Federal Trade Commission, Annual Report, 1940, p. 123. 

In the administration of the Walsh-Healey Act (41 U.S.C. §§ 35 - 45 ) about 
85 per cent of the cases were settled without holding a formal hearing. Gellhorn 
and Linficld, Administrative Adjudication of Contract Disputes: The Walsh- 
Healey Act, 37 Mich. L. Rev. 841, 853 ( 1939 ). 

In the Securities and Exchange Commission, 99 out of 100 problems pre- 
sented to the Commission do not reach formal proceedings and 9 out of to of the 
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the adjustment between the agency’s officers and the principal party 
may be shared in by other parties affected. 

There is no uniformity in the subject matter with which the differ- 
ent agencies are concerned under the legislation which they admin- 
ister, and there is consequently no uniformity in the administrative 
methods which they have adopted. The statutes leave to the agency 
wide freedom in devising ways and means of enforcing the law by 
administrative process preliminary to formal disposition. Where a 
new regulatory body is set up, Congress in creating it, and the body 

Commission’s orders do not reach the courts. L.ine, in Symposium on Adminis- 
trative Law, q Am. L. School Rev 13Q, 154. 163 (iQ3q). 

William C. O'Brien, attorney in charge of fraud order matters for the Post 
Office Department, has said, in conversation, that the Department finds that most 
investigations started preliminary to the issuance of fraud orders do not reach 
the formal stage. But when they do, 80 fraud orders are issued out of e\cry 100 
hearings held. 

In the National Labor Relations Board, of 22,987 cases in almost four years, 
18,823 were closed either by voluntary adjustment (52 per cent), dismissals by 
the Board before hearing (16 per cent), or withdrawals without hearing (26 jjer 
cent); less than 6 per cent required a form.al hearing. National Lalwr Relations 
Board, Press Release R-2044, 1939, p. 3. Cf. National Labor Relations Board, 
Annual Report, 1939, pp. 18-19, other statistics show mg that 84.2 per cent 
of the cases were settled informally. 

Professor Dodd reports that in the fiscal year 1930-iq^i, 2,601 informal pro- 
ceedings, as against 118 formal hearings, were held in the New York district 
under the Longshoremen's and Harbor Workers' Compensation Act Dotld, . Id- 
mimstrution of ll^orh^rnen’s Compensation, p 330 The figures are jiarticulnrly 
striking in the case of worknun's compensation in the states. Professor Dodd 
says (pp. 1 17-1 18); “The importance of the system by which undisputed com- 
pensation claims are adjusted can scarcely lie overemphasized, since such a great 
proportion of all compensation cases falls in this category. Recent statistics from 
some of the more important industrial jurisdictions serve to illustrate the point. 
In Illinois, during the fiscal year 1929-1930, there occurred approximately 56,100 
industrial injuries which were compicnsable under the l.iw. Over 53,300 of these 
involved no contest. In Mass.ichusctis, during a similar period, 37,000 out of 
41,000 compensable injuries were unconiestcd, in Pennsylvania 80,000 out of 
85,000, in Wisconsin 19,800 out of 21,700, and in Ohio 57,600 out of 64,000, Al- 
though minor injuries constitute the great mass of uncontested cases, there are 
always some major disabilities and death claims, and the successful administra- 
tion of a compensation law depends to a much greater extent ujxin the machinery 
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itself in organizing its procedure, can gain suggestions from the ex- 
perience of existing bodies dealing with substantially similar prob- 
lems, but a new agency will need freedom to build up its administra- 
tive organization and methods as a result of its own experience. 

The questions with which an agency has to deal are frequently 
brought to it by a private party through a communication, which is 
usually informal, but they also come to its attention through the ac- 
tivities of Its own investigating staff. The private party may act by 
presenting a claim against another private party, as under the Pensh- 

adopted for disposing of the undisputed claim than upon the methods of pro- 
cedure employed m the litigation of the contested case, important as the latter 
undoubtedly is.” 

In the Federal Communications Commission this point comes out notably in 
the trc.itment of an application for renewal of a station license when complaints 
ag.iinst the programs which the licensee h.is been carrying or against his opera- 
tion of the station in other wavs are considered. In scry few cases do these re- 
newal applications result in a public hearing. Even sshen there are complaints, 
the matter is in most cases settled administratively. During i<)40, of io6 inscsti- 
g.uions of licenses which were instituted or }x-nding from the previous year 73 
were closed. .\11 but 3 of these were inhirmallv adjusted. Federal Communica- 
tions Commission, , InmiaJ Report, 1940, p. 57. 

In dealing with complaints against rulroads by private parties, the Interstate 
Commerce Commission has usually lieen able to secure a settlement without 
forma! proceedings. During the hscal year 1940, the Bureau of Formal Cases 
received aifi original complaints However, clui ng the same period, the Bureau 
of Informal Cases received 687 complaints, and in addition the carriers filed 2,891 
special-docket applications for authority to refund amounts collected under pub- 
lished tari/Ts and admitted by them to be unreasonable. Orders authorizing re- 
funds were entered in 2,6(13 cases and reparations amounting to $468,030 60 were 
awarded thereunder. Interstate Commerce Commission, Annual Report, 1940, 
pp.70,71. 

This informal method of settling cases is not a recent innovation in adminis- 
trative practices. As early as icjoi, the Interstate Commerce Commission stated; 
“The great mass of complaints arc handled and disposed of bv the Commission 
by preliminary investigations and correspondence or conference with carriers and 
shipjvers. The matters considered and acted upon in this way range from over- 
charges upon small shipments to r.ite relations affecting the interests of entire 
communities, and arc of the same n.iture as those which find their way to the 
regular case docket of the Commission.” Interstate Commerce Commission, 
Annual Report, 1901, p. 17. 
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able Agricultural Commodities Act, or in the reparation procedure 
of the Interstate Commerce Commission, or in workmen’s compen- 
sation cases. The matter may come before the agency in the first place 
through an application for a privilege or license, as in the application 
to the Securities and Exchange Commission for registration of a se- 
curity issue, or to the Federal Communications Commission for a 
radio station license. Where the matter is concerned with the exercise 
of a disciplinary power, a private party may call the attention of the 
regulatory body to what the complainant believes is a breach of the 
law which that body administers. The Federal Trade Commission 
and the Immigration and Naturalization Service, for e.xample, de- 
pend largely on such information from private sources for the initia- 
tion of action. 

Prior to the commencement of formal proceedings the procedure 
is in the main informal and private. It is aimed both at finding the 
facts and at securing compliance with the law and with the regula- 
tions and policies of the agency. It may result in a conclusion not to 
take action or in a settlement acceptable to the agency. 

In the negotiations leading to settlement a government agency has 
many advantages. A private party will not want to be in the bad 
graces of the agency which administers a law affecting his business. 
There will therefore be a tendency on his part to come to an agree- 
ment with the agency rather than to carry the matter into a formal 
hearing. This tendency is stronger where the time element is impor- 
tant in the particular transaction, as in the case of an application for 
registration of a security by the Securities and Exchange Commis- 
sion, or where the holder of a radio station license is seeking a re- 
newal from the Federal Communications Commission. If there is de- 
lay in the approval of his license, or if doubt is cast on the likelihood 
of his getting a license, his operations and the possibility of his mak- 
ing advertising contracts may be seriously affected. Since the Com- 
mission issues licenses for only one year* and its rules require an ap- 

^ Formerly six months. Rules and Regulations, §3.34 (1939); Monograph of 
the Attorney General’s Committee on Administrative Procedure, Sen. Doc. No. 
186, 76th Cong., 3rd Scss. ( 1940) pt. 3, p. 3. 
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plication for a renewal, the Commission has a strong hold over the 
licensee. Even in an original application for a permit for the con- 
struction of a station and license to operate, time may be of great im- 
portance, and the applicant is therefore likely to accept any reason- 
able solution of an objection made on behalf of the Commission. 

The expense too of an action against the government, particularly 
if it is to be carried through to the courts after formal proceedings in 
the agency, is a factor favoring acceptance of a settlement offered by 
the government. It is possible for the agency’s officer, under the lib- 
eral and in principle thoroughly justifiable policy of allowing ample 
opportunity for the introduction of evidence and for the purpose of 
continuing hearings or of holding them in different parts of the 
country, to delay the conclusion of formal proceedings. Even with 
the best intentions on both sides, the proceedings may draw out to 
great length, and a government officer has not the same inducement 
to close the hearings promptly and to complete them as would a pri- 
vate party who was paying the expense directly and who was being 
hampered in his operations by delay and uncertainty 

The informal procedure is necessary not only to enable an agency 
to get its work done, but it has a further and more important signifi- 
cance. A large part of the success of any agency must lie in its ability 
to educate private parties and to learn from them as it educates them. 
It is in informal conferences and personal visits of investigation that 
the education of both government officers and private persons can 
best be carried on. It is therefore important that the proper kind of 
inspectors be employed and that they be instructed to look upon 
themselves not as police officers but as advisers of the private parties 
with whom they are concerned. They should try to work out each 
particular problem within the broad language of the law and the 
policies of the agency, so that there will be the least possible injury to 
the private party affected, but nevertheless they should try to make 
sure that the public interest, the chief end of the regulatory activities 
of the agencies, will be served. 

These informal procedures of settling and adjusting differences arc 

• Sec Henderson, Tie Federal Trade Commission, pp. 331-332, 338. 
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generally not appropriate in those situations in which the agency is 
performing a legislative function, as in rate making, or in which ad- 
ministrative approval must necessarily precede action by private per- 
sons, as in granting a license. Frequently these cases involve a wide 
variety of private as well as public interests, and the rights of each in 
relation to the entire problem may be ascertained and protected only 
through the procedure of a formal hearing. There may be in such 
cases long informal negotiations which may result in agreement on 
many points, but the end must be a formal order preceded by formal 
hearings. 

Formal Procedure 
General Requirements 

The formal procedure points to a hearing at which the evidence on 
both sides is produced under rules which will give to each party a 
fair opportunity to present and argue his side of the case. 

Congress and the courts have laid down certain broad conditions 
as necessary for a fair hearing and, since the orders made as a result 
of a hearing may be subjected to judicial review, the courts may 
insist on observance of the minimum conditions which they have 
prescribed. The hearing would not be fiiir unless the issues were 
sufficiently defined so that the defendant knew what he would lie 
required to meet. There must have been timely notice and an oppor- 
tunity to prepare for the hearing and to produce evidence. As a mat- 
ter of policy the hearing as a rule should be public and certainly the 
decision of the agency should be published, so that the parties affected 
will have the protection of publicity against arbitrary action and the 
agency itself will have a safeguard against the charge of using star 
chamber methods. 

The heads of the agency rarely hear a case themselves and usually 
consider it on the record made at a hearing before a trial examiner. 
During the consideration by the agency the parties concerned should 
have a chance to submit briefs or argue the points which they think 
should influence the decision. TTic agency must itself make suffi- 
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ciently definite the findings on which its order is based to enable the 
courts, if their jurisdiction is invoked either by the agency or an ag- 
grieved party, to understand the basis ibr the agency’s order. Find- 
ings arc necessary to inform the parties of the basis for the agency’s 
action, and the opinions based on such findings also inform the wider 
public, csj-iecially in the industry concerned, where they are carefully 
watched and serve as a guide in future operations. 

7’he rights of the parties, however, within these broad lines can be 
most effectively secured if each agency has adequate rules of proce- 
dure, not conceived in a narrow sense but covering the important 
steps to be taken, rules which should not be changed to the detri- 
ment of a party during pendency of a particular case.’" In view of 
the diversities in the different agencies and the advantage of protect- 
ing the flexibility of their procedure, it i.s wiser to allow each agency 
to establish its own rules, subject to the control of the court to protect 

'I'his point IS siresstd in an immigration case; “the contention is made that 
under certain circumstances it is discretionary with the inspector as to whether 
or not he will disregard the rules of the department, made pursuant to the au- 
thority of the statute. We are unable to subsinlx; to this proposition. ... If the 
appellant's position pres, ids, the administration oJ this statute will be according 
to the caprice of men, and not according to the fixed recjuiremcnt of law. Aliens 
must be deported according to law, and nor according to men. This statute must 
be administered according to its terms and the rules established by the Commis- 
sioner CJcneral of Immigration. Those charged with the enforcement are not at 
liberty in any paiticular case, and for reasons that may appeal to them at the mo- 
ment, to set aside any one of the rules on which the rights of aliens depend. 
Otherwise an alien would never know what he w’as to meet, nor w hen nor how- 
to prepare his defense.” Sibra\ v. United States, 282 Fed. 795, 797-798 (C C.A. 
3d, 1922). 

A change in the regulations to cover a particular situation may render a pro- 
ceeding so unfair as to warrant |udicial i.incellation of the order of deportation. 
In Colyei v. S/^effington, 2(15 Fed. 17 (D. Mass., 1920), a case involving many 
procedural irregularities, a regulation w'lth respect to representation by counsel 
was changed in time to place the aliens involved at a disadvantage. Less than a 
month later it was returned to its original fiirm. The court chided the govern- 
ment for having failed to give a convincing answer to the charge that the rules 
had been changed for the purpose of affecting this particular case. The proceed- 
ing was held not to be a fair hearing. 
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the essentials of due process, rather than to set up these rules in a 
general statute subject only to amendment by Congress. 

A shortened procedure which omits the hearing has been worked 
out in cases involving controversies between private parties. The cases 
are determined on memoranda and briefs submitted by the parties, 
but the shortened procedure can be used only with the consent of 
the parties except where it is prescribed by statute.” 

Complaint 

Formal proceedings are commenced by notification to the defend- 
ant that the matter has been set ftir a hearing and informing him of 
the charges against him. This information may be cither in a plead- 
ing called a complaint or in an order to show cause, but it is essential 
that the issue be stated clearly enough to inform him of the nature 
of the case which he will have to meet. This requirement appears in 
the statutes — as, for example, in the Federal Trade Commission Act: 

Whenever the Commission shall have reason to believe that anv such per- 
son, partnership, or corporation has been or is using any unfair methtxl of 
competition or unfair or deceptive act or practice in commerce, and if it 
shall appear to the Commission that a proceeding by it in respect thereof 

“ This shortened pro,.cdurc has been long in use in the Interstate Commerce 
Commission, but only with the consent of the parties. From the inauguration of 
the procedure in 192^ until November i, 1936, about one third of the formal 
complaints were dealt with under it with “substantial savings of Iwth time and 
expense.” Sharfman, The Interstate Commerce Commisuon, pt. IV, p. 226. 

A similar procedure, submitting a case on written evidence, is followed under 
the Perishable Agricultural Commodities Act, 1930, where the statute requires 
this method for all cases involving claims of less than five hundred dcJlars. 
7 U.S.C. §499f (c). Under the rules of the Secretary of Agriculture claims be- 
tween five hundred dollars and two thousand dollars may be dealt with by this 
procedure with the approval of both patties. In practice this method is widely 
used and is peculiarly valuable in the saving of expense and time to complainants 
who arc seeking to recover small sums and in .saving to the government the time 
and expense which would be involved in conducting a public hearing. Up to June 
30, 1937, there had been 906 decisions upon complaints received under the short- 
ened procedure as against 772 rendered after hearings. Unpublished MS of 
Frederic P. Lee, Administration of Federal Agricultural Commodity Standards, 

P- 395 - 
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would be to the interest of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its charges in that 
respect and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint.^* 

The agencies are not technical in their interpretation of such a statu- 
tory provision, usually expanded in their procedural regulations; but 
the principle is so essential to a feir hearing that it is not questioned 
in the practice of the agencies. The informal proceedings will usually 
have developed the points at issue sufficiently to inform the parties, 
and this may be taken into consideration in determining whether a 
complaint is sufficiently specific.” 

The Interstate Commerce Commission has expressed its insistence 
upon the importance of the specificity of the complaint: 

The OimmisMoii's Rules of Practice do not require strict conformity to 
the technical rules of pleading. They do require, however, that complaints 
shall conform to the more elementary requirements of pleading; that they 
shall be so sufficient, clear, and certain in their aserments that the Com- 
mission may be informed of the issues and the carriers fully advised of 
the nature and extent of the case they are called upon to defend.^'* 

The order which is finally issued must not include matters of 
which the person complained of has not been informed by the com- 
plaint. The Supreme Court in the early history of the Federal Trade 
Commission said: “an order should fidlow the complaint; otherwise 
it is improvident and, when challenged, will be annulled by the 
court,” for “the thing which may be prohibited is the method of 
competition specified in the complaint.”” 

” 15 U.S.C. J45 (b). 

The Attorney (jcncral’s Committee on .\dmmistrati\c Procedure has called 
attention to the importance of the adequacy of notice (Sen. Doc. No. 10, 77th 
Cong., ist Sess. f 1941 ] pt. 13, pp. 37, 44-51), but in di.scussing the Federal Trade 
Commission it comments on the point that preliminary discussions will have in- 
formed the defendant as to the points at Lssuc (Sen. Doc. No. 186, 76th Cong., 
3rd Sess. [1940] pt. 6,p. 13). 

** Broo\s Coal Co. v. Wabash R. R. Co., 39 I.C.C. 426, 428-429 (1916). 

Federal Trade Commission v. Gratz,z^^ U.S. 421, 427 (1920). 
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The agency is not, however, held in a straitjacket by this rule, since 
amendments are freely permitted subsequent to the filing of the origi- 
nal complaint. Nevertheless the principle, that the defendant must 
have sufficient notice of any amendment to enable him to prepare his 
defense, is not affected, and only if the amendment is properly intro- 
duced may the issues therein l')e included in the order.'" The object 
of assuring a full opportunity to present testimony and of preventing 
surprise is served by the readiness of the agency or the trial examiner 
to adjourn the hearing, cither to places at which cviilence can be 
more easily obtained or to a later date to give a party time to assemble 
his proofs to establish a point or to meet evidence already presented. 
The essential point is that the defendant be not taken by surprise so 
that, if it is clear that he understood the issues, especially if he met 
them at the hearing, he cannot take advantage of a technical defect 
in the complaint rendering it doubtful whether a particular point 
was included. The courts have taken a liberal position on this point: 

The next ol))ection to the validity of the order is that it is not confined 
to the issues raised. . . If this order were a judgment of a court, we 
should without hesitation say that the facts alleged in tlie petition did not 
support it. The Intcrsi.ite Commerce Commission is, however, an adminis- 
trative tribunal dealing with practical problems. So long as jiarties aflected 
by Its orders appear and are fully heard, we think it would be most unfor- 
tunate to deny its power to grant such relief as the facts shown upon the 
investigation should call for, even though such facts might be presented by 
evidence technically outside the issues raised. Notwithstanding, therefore, 
that the commission has established rules of practice analogous to tho.se 
in courts, notwithstanding that its rules even provide that hearings shall be 
had upon issue joined, we are of the opinion that the strict rules of plead- 
ing should not be held applicable to it. Ikfore we declare .in order of the 
commission invalid as being outside the issues, we think that we should be 
satisfied that it is outside the issues actually pre.scnled to the commission 
and upon which the parties were heard. We have, therefore, thought it our 

** There should be less need of detailed charges in the complaint in that the 
defendant will have discussed the subject with the investigator before formal 
action is commenced. 
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duty to examine the evidence and consider the claims of the parties made 
upon the hearing before the commission. Through such examination we 
find that the milling company and the carriers appeared before the com- 
mission, and that the various phases of the discriminations claimed to ex- 
ist against the milling company were fully inquired into. ... As the 
hearing progressed, its scojie apparently widened, and at its conclusion we 
are satisfied th.it the real question before the commission in the minds of 
all the jiarties was whether it was proper and jiracticablc to aflord relief 
like that granted by the order.’^ 

Intervention 

In nondisciplinary ca.scs and occasionally even in disciplinary cases 
there may be others than the principal parties who have an interest in 
the proceeding, and they should be notified and given a right to par- 
ticipate. Controversies between private parties will not often concern 
others; but in some situations, as in the determination of reparations 
cases before the Interstate Commerce Commission, permitting inter- 
vention may avoid multiplicity of suits, and the rate involved in the 
case Will be a matter of interest to various persons. Where the ques- 

Kew Yiirl( Cential H R. R. Co. \ . Interstate Commerce Commission, 168 
Fed. 131, 138-139 (C.C.N.Y., 1909). 

In a case before it the Interstate Commerce t'ornmission said' “The carriers 
in their .inswcrs do not demur to the obvious tcchnii-al defect in pleading. They 
made no objection at the time of hearing to the introduction of testimony the 
avowed purpose of which was to prose damages by discrimination. In mcw of 
the manner in which defendants’ counsel have met the real issue it can scarcely 
be seriously contended that they were not folly advised of the nature and full ex- 
tent of complainant's case.” Btoof{s Coal Co. v. Wabash R. R. Co., 39 I.C.C. 4^6, 
429(1916). 

In a National Lalxir Relations Board case the Supreme Court dismissed a 
technical argument based on a change in the wording of a complaint on the 
ground that there could have been no doubt in the defendant’s mind as to the 
meaning of the pleading. National Laboi Relations Board v. hlac l^ay Radio &■ T. 
Co., 304 U.S. 333 (1938), 

The Securities and Exchange Commission has, in one case, disaffirmed find- 
ings made by the trial examiner which “exceeded the scofie of the violations 
charged in the order” that started the proceeding. In the Matter of Miehigan- 
Utah Consolidated Mines Co., 3 S E.C. 126, 128 (1938). 
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tion involved is whether or on what terms a privilege shall be granted, 
others than the applicant will often be affected. Public bodies are fre- 
quently concerned, and an opportunity should be afforded them to 
express their points of view. For example, whether a license for a 
radio station shall be granted, or on what terms, depends on the pub- 
lic convenience and necessity and not chiefly on the interest of the 
applicant. Other license holders, too, will be affected by the grant 
and under the statute may appeal, so they should have an opportunity 
to take a part in the hearing. 

The procedure under the National Labor Relations Act dealing 
with unfair labor practices is another instance in which intervention 
is permitted on a showing of sufficient interest. Employees who claim 
back wages because of the loss of their positions as a result of the un- 
fair labor practice set forth in the complaint may intervene. More 
important than the right of individuals is the right of lalior organi- 
zations other than that which made the original charge to protect 
their positions when the matter at issue concerns them. This is no- 
tably the case where an organization is alleged to be a company 
union, or where an alleged unfair labor practice consists in favoring 
another union against the complainant, or where the intervenor labor 
organization itself is concerned in the designation of the proper bar- 
gaining unit. 

The Securities Exchange Act of 1934 and the Public Utility Hold- 
ing Company Act of 1935 arc liberal in authorizing intervention,’® 
and the Securities and Exchange Commission is liberal in permitting 
intervention “upon proper showing of sufficient interest in the sub- 
ject matter.’”® In other agencies, particularly in disciplinary proceed- 
ings, intervention is infrequent, for example, in cases under the Fed- 
eral Trade Commission. 

As a result of intervention the hearing may often resemble a con- 
test between private parties in which the agency assumes “the burden 
of exploring the facts and of counseling the parties with reference to 

15 U.S.C. §§78/(0, 79S- 

'• Securities and Exchange Commission, Rules of Practice, Rule XVII ( 1938). 
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the nature of the issues that may be involved.”®* Even without formal 
intervention, and so without making them parties to the proceeding, 
the Securities and Exchange Commission has at times permitted pri- 
vate parties to take part in the hearings in respect to a question as to 
which they had a special interest.** These few instances illustrate the 
variety of conditions under which the problem of intervention pre- 
sents itself. The tendency appears to be toward permitting public 
bodies and persons who can show an interest to intervene. Particu- 

Landis, The Administrative Process, p. 40. 

The Commission’s trial examiners arc liberal in permitting participation 
in the hearings by almost any persons, whether or not they become formal parties 
to the action. In a proceeding to determine whether the registration of certain 
securities should be suspended or withdrawn, both the issuer and the issuer’s 
preferred and common stockholders were represented by counsel at the hearing, 
although the issuer’s preferred and common stockholders were, of course, not 
parties to the proceeding. In the Matter of Prima Co., 3 S.E.C. 246 (1938); sec 
also In the Matter of Connecticut Railway and Lighting Co., 2 S.E.C. 21 ( 1937). 
In a proceeding upon an application for approval of the acquisition of certain 
stock in exchange fur stock of the applicant, a holder of ten shares of stock of the 
applicant asked leave and was permitted to testify in connection with a certain 
contract between the applicant and the company whose stock it sought to acquire, 
such a contract being then involved in litigation brought by stockholders of the 
applicant. In the Matter of the Applications of Commonwealth Edison Co., 
2 S.E.C. 709 (1937). In a stop order proceeding, counsel for the United Mine 
Workers of America, who had entered no fbiiual appearance at the hearing, 
asked and received leave to appear as amicus and to file a brief and affidavits in 
support of exceptions to the trial examiner’s report. Members of the United Mine 
Workers were employed in Indiana mines competing with those of the respond- 
ent. In the Matter of American Terminals and Transit Company, i S.E.C. 701, 

705(1936). 

In a stop order proceeding involving a registration statement including an 
appraisal to which objection was made by the Commission as containing untrue 
statements, the appraisal company was represented by counsel at the heanng be- 
fore the trial examiner and treated “as a party in all respects,” although not made 
a formal party to the record. Counsel for the appraisal company examined and 
cross-examined witnesses, made objections to the admission of evidence, and filed 
suggestions for findings of fact and exceptions to the findings of fact made by the 
trial examiner, although respondents consented to the issuance of a stop order. 
In the Matter of Continental Distillers and Importeis Coi poration, i S.E.C. 54, 

56(1935). 
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larly in cases in which policy determination plays an important part, 
or in which a public interest is involved, the agency will be aided by 
a reasonable liberality in permitting parties to intervene and present 
their views. 

Evidence 

The conditions surrounding the taking and weighing of evidence 
before an agency are very different from those under which the com- 
mon law rules of evidence grew up in trials before a jury controlled 
and directed by an experienced judge and managed on both sides by 
trained lawyers.^ The statutes setting up the various administrative 
agencies contain little on the subject of evidence. Occasionally they 
indicate the intention of Congress not to limit an agency in the kind 
of evidence which may be introduced in proceedings before it by 
providing expressly that the common law rules of evidence shall not 
be controlling. 

Although the common law rules of evidence are not required by 
the statutes to be applied in administrative cases, some of them, such 
as the hearsay rule and the rule of best evidence, serve as useful 
guides. Many of the persons administering these rules as trial ex- 
aminers arc lawyers who are accustomed to their application in courts 
and therefore find it natural to follow them during a hearing. There 
is, furthermore, insistence by the courts that the parlies lie given a fair 
hearing and, in determining the elements of what is a fiiir hearing 
and what is arbitrary action, the judges are influenced by the treat- 
ment of evidence by the trial examiner or by the agency which is- 
sues the order.“ The hearsay rule, for example, is not rigorously ap- 

” “The greatest and most remarkable offshoot of the jury was that body of 
excluding rules which chiefly constitute the English ‘Law of Evidence’ ... [it 
was] this judicial oversight and control of the process of introducing evidence 
to the jury, that gave our system birth; and he who would understand it must 
keep this fact constantly in mind.” Thayer, A Preliminary Treatise on Evidence 
at the Common Law, pp. 180-181. 

** See John Bene & Sons v. Federal Trade Commission, 299 Fed. 468, 471 
(C.C.A. 2d, 1924), in which the court said that the record contained little “legally 
competent, relevant, pertinent, and material” evidence, but that the Commission 
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plied by administrative agencies to the admission of evidence. How- 
ever, a finding of fact would rarely be based wholly on hearsay. The 
courts disapprove dependence on hearsay, and it is looked upon as a 
weak support for a finding of fact. 

While the agencies should not be required to enforce the substan- 
tive rules of evidence in their hearings, it is otherwise with the vital 
method of bringing out the truth by cross-examination. It is true in 
proceedings before administrative tribunals, as it is in proceedings be- 
fore courts, that the “belief that no safeguard for testing the value of 
human statements is comparable to that furnished by cross-examina- 
tion, and the conviction that no statement (unless by special excep- 
tion) should be used as testimony until it has been probed and subli- 
mated by that test, has found increasing strength in lengthening 
experience.”"'* 

Cross-examination is not only necessary in the interest of the par- 
ties involved but is an efficient means of checking the facts, even 
those presented by the agency’s own investigators, and of giving to 
the agency, when it gets its report of the hearing, a well-tested basis 
upon which it may rely for its decision and for findings of fact on 
which to base its order. Even the evidence produced by the agency 
from Its own or other government experts should not be permitted to 
go into the record until it has been tested in the fire of cross-exami- 

could, nevertheless, receive and consider legally incompetent evidence if it was 
the kind “th.it usually atfects fair-minded men m the conduct of their daily and 
more important affairs,” and if “t.iirly done.” The requirement of fairness was 
not here observed. In National Labor Relations Board v. Union Pacific Stages, 
99 F. 2d 153. 176 (C.C A. 9th, 1938), rch. dented f 1939), the court said that the 
National Lalxir Relations .•\ct was not intended “to encourage loose practices or 
set aside or abandon the rulc.s of evidence which the test of experience has proven 
arc the best suited to ascertain the truth of a controversy.” Cf. Tn-State Broad- 
casting Co. V. Federal Communications Commission, 96 F. 2d 564, 567 (App. 
D.C., 1938), leh. dented (1938), where the court, in reversing a Commission or- 
der of improper findings, criticized the admission of certain hearsay testimony 
because its “admission deprived the appellant of the right to cross-examine those 
a composite of whose views” were being reflected into the record. 

Wigmore, A Treatise on the Anglo-American System of Evidence tn Trials 
at Common Law, vol. 5, p. 29. 
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nation, or at least the opportunity given to the parties of testing in 
this fashion the accuracy of the experts’ conclusions. A court may 
enforce this requirement where it has been disregarded by sending 
the case back to the agency if the statute authorizes cross-examina- 
tion expressly or by implication from the requirement of a hearing.""’ 

The concept of fair hearing includes the right to compel the at- 
tendance of witnesses. Most administrative agencies have the power 

The importance of cross-examination is emphasized in a Securities and Ex- 
change Commission case" “In the interest of expedition, a stipulation was en- 
tered into at the outset of the investigation, between respondents and counsel for 
the Commission, which provided that the testimony of witnesses ‘properly ad- 
mitted’ in the investigation, including the exhibits made a part of the record, 
might be considered competent evidence ‘in any subsequent proceeding involv- 
ing the parties thereto, subject to the right of the parlies herein to introduce fur- 
ther evidence, and to explain, control or rebut the testimony so offered.’ During 
the investigation, respondents were allowed to introduce witnesses in their own 
behalf and to cross-examine witnesses. It should be noted at this point that the 
cross-examination was obviously necessary to safeguard the validity of testimony 
which would, by the terms of the stipulation, be competent in any formal pro- 
ceedings which might ensue after the preliminary investigation.” In the Matter 
of Whtte, Weld & Co., i S£.C. 574, 576 (1936). 

Referring to the Interstate Commerce Commission, the Supreme Court said: 
“The Commission is an administrative body and, even where it acts in a quasi- 
judicial capacity, is not limited by the strict rules, as to the admissibility of evi- 
dence, which prevail in suits between private parties. . . . But the more liberal 
the practice in admitting testimony, the more imperative the obligation to pre- 
serve the essential rules of evidence by which rights arc asserted or defended. 
. . . All parties must be fully apprised of the evidence submitted or to be consid- 
ered, and must be given an opportunity to cross-examine witnesses, to inspect 
documents and to offer evidence in explanation or rebuttal.” Interstate Com- 
merce Commission v. Louisville &■ Nashville R. R. Co., 227 U.S. 88, 93 (1913). 

In several instances the statute establishing the agency and its procedure con- 
tains a provision guaranteeing the right to cross-examine. For example, this right 
is given under the Packers and Stockyards Act, 1921, 7 U.S.C. §193 (a), and in 
investigations by the Bureau of Marine Inspection and Navigation for violation 
of the Shipping Act, 46 U.S.C. §239 (d). 

Departmental regulations are another source of this guarantee. Thus the rules 
and regulations of the National Labor Relations Board specifically confer the 
right of cross-examination on both the Board and the employer. Rules and Regu- 
lations, Series 2, Art. II, §§24, 25 (1940). 
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of subpoena. Ordinarily they have imposed some limitations on the 
use of the subpoena power to protect persons wanted as witnesses. 
The issuance of subpoenas is discretionary; some showing of ma- 
teriality is required, particularly for a subpoena duces tecum. There 
may be considerations, such as the nationwide eficctiveness of proc- 
ess, which require limitations on administrative agencies, similar to 
the geographical limits on the power of the federal courts to com- 
pel the attendance of a witness at a hearing or trial.®" On the other 
hand, the expense of transporting witnesses imposes a restriction on 
parties to proceedings before administrative agencies and provides 
the possibility of a definite advantage to the agency. While there is 
little indication of abuse by the agencies of discretionary power over 
subpoena, the power is one which is obviously open to the possibility 
of abuse. Since there is little relation between the policy-making 
powers of the agency and the power to examine witnesses, it is pos- 
sible that the power to issue subpoenas should be given to some inde- 
pendent office where questions such as whether the subpoena is 
sought for the purpose of delay might be examined impartially and 
without the possibility of a determination influenced by the desire to 
win the litigation.®^ 

* 

Findings of Fact 

Generally speaking, administrative agencies are required to make 
findings of fact where formal proceedings are had. The most preva- 
lent provisions in the statutes are not that findmgs of fact shall be 
made, but are those which relate to their effect in the courts when 
made. Thus “findings of fact, when supported by substantial evi- 
dence, shall be conclusive.” These provisions are not in uniform lan- 
guage, though the lack of uniformity docs not seem to interfere with 
a likeness of consequences attributed to them by the courts.®* 

■“ Federal Rules of Civil Procedure, Rule 45 (c). 

The subject is discussed in Note, Subpoenas and Due Process in Adminis- 
trative Hearings, 53 Harv. L. Ret’. 842 (1940). 

When the Interstate Commerce Commission awards reparation, it must in- 
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The most precise and exacting provision of all is contained in the 
Communications Act of 1934. In addition to declaring that the find- 
ings, if supported by substantial evidence, shall be conclusive, it re- 
quires the Commission to file, withm a certain time after notice of 
appeal is given, “a full statement in writing of the facts and grounds 
for its decision as found and given by it.”^" Under this Act the Court 
of Appeals of the District of Columbia has held that the Commis- 
sion shall publish simultaneously with the issuance of an order a 
summary and brief form of findings of fact, to be followed later by 
the “full statement,” in case an appeal is made. The statute requires 
the petitioner to assign the reasons for his apjK'al. But if no grounds 
for the order were stated until, say, sixty days after notice of appeal, 
the appellant would be in no jxisition to assign his reasons.'" 

elude findings of fact in its report. Similarly, the National Labor Relations Act 
provides that when the Board issues a cease and desist order in respect to unfair 
labor practices it "shall state its findings of fact.” Findings are required by two 
recent statutes, vtz., the Fair Labor Standards Act of 1938, 29 U.S.C. Ji2oi, and 
the Federal Food, Drug, and Cosmetic Act, 21 U.S C. §301, in the formulation of 
substantive rules and regulations. The former docs not require that the findings 
be based solely on the record, although the record as it leaves the .Ailministrator 
must support those findings, whereas the latter specifically requires that the rules 
be based solely on the record. 

47 U.SC. §402 (c). 

Thus, “to hold that the statement of the grounds on which the commission 
reached its decision may be disclosed for the first time sixty days after the appeal 
is taken would be manifestly unfair because, if for no other reason, it would be to 
require an appellant to appeal from a decision the grounds for which he would 
not and could not know, and by the same token to assign reasons for the appeal 
wholly different, as it might very well turn out, from the grounds w'hich the com- 
mission later asserted as the basis of its denial of the application.” Referring to 
the language of the statute, that the Commission should file “a full statement in 
writing of the facts and grounds for its decision as found and given by tt,“ the 
Court said: “The six words we have emphasized imply, we think, that the 
grounds of decision and a brief factual statement of the reasons therefor have 
been previously given, that is, previously to the filing of the full statement, i.e., 
findings of fact, in this court.” Missouri Broadcasting Corp. v. Federal Communi- 
cations Commission, 94 F. 2d 623, 626 (App. D.C., 1937), rch. dented (1938), 
cert, dented, 303 U.S. 655 ( 1938); Heitmeyer v. Federal Communications Com- 
mission, 95 F. 2d 91 (App. D.C., 1937). 
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Some statutes are silent on the subject of findings of fact. The Post- 
master General, for example, is authorized to issue fraud orders “on 
evidence satisfactory to him.”'” Only in recent years has he adopted 
the practice of making findings. Portions of the statutes adminis- 
tered by the Securities and Exchange Commission say merely that “if 
it appears” to the Commission that a registration statement is incom- 
plete or inaccurate on its face, or includes any untrue statement, or if 
it appears that any unlisted security has been withdrawn from any 
exchange, the Commission may act.''” But it seems clear that these 
provisions, especially when taken in conjunction with the express 
provision relating to review, contemplate that findings shall be made. 

Findings of fact serve three useful purposes: a publicity safeguard 
against arbitrary action, a check within the agency it-self, and a basis 
of judicial review. They have to do with an aspect of the facts which 
is of uniform concern to the courts, namely, whether there is suffi- 
cient evidence to support the findings. A record of the evidence is the 
most helpful, if indeed it is not the only practicable, device for en- 
abling the courts to ascertain whether the findings are so supported. 
Thus the findings apprise the parties, as well as the courts, of the 
basis of the action of the Commission, and they facilitate the deter- 
mination whether the case has been decided upon the evidence and 
the law or, on the contrary, upon arbitrary or extra-legal considera- 
tions. This is an important point which, coupled with the related 
point (on which the statutes are generally silent) of stating the rea- 
sons for the action taken, deeply concerns the position of administra- 
tive agencies in public esteem. It has been suggested that findings of 
fact, whatever may be true as to the statement of reasons, are consti- 
tutional requisites; at all events the courts, in the interpretation of 
statutes, arc quick to see the desirability of findings.®® 

“ 39 U.S.C. §259. 15 U.S.C. §77h (d). 

*® A detailed discussion of the content and form of findings of fact is con- 
tained in an opinion in the Court of Appeals of the District of Columbia, Sagi- 
naw Broadcasting Co. v. Federal Communications Commission, q 6 F. 2d <5^4, 
559 (App. D.C., 1938), cert, denied. Gross Saginaw Broadcasting Co., 305 U.S. 
^*3 0938)* In an effort to “spell out the process which a commission properly 
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Findings of fact are intimately related to the larger problem of a 
full hearing, and the procedure of several agencies with regard to 
them has been altered or affected by the Morgan cases.®'* The imme- 

follows in reaching a decision,” Judge Stephens said: “The process necessarily 
includes at least four parts- (i) evidence must be taken and weighed, both as to 
its accuracy and credibility; (2) from attentive consideration of this evidence a 
determination of facts of a basic or underlying nature must be reached; (3) from 
these basic facts the ultimate facts, usually in the langu.age of the statute, are to be 
inferred, or not, as the case may be; (4) from this finding the decision will follow 
by the application of the statutory criterion. For example, before the Communi- 
cations Commission may grant a construction permit it must, under the statute, 
be consinced that the public interest, convenience, or necessity will lx; served. An 
affirmative or negative finding on this topic would be a finding of ultimate fact. 
This ultimate fact, however, will be reached by inference from basic facts, such as, 
for example, the probable existence or non-existence of electrical interference, in 
view of the number of other stations operating in the area, their power, w-avc 
length, and the like. These basic facts will themselves appear or fail to appear, as 
the case may be, from the evidence introduced when attentively considered. . . . 

“We ruled in Missouri Broadcasting Corporation v. Federal Communications 
Commission, 68 App. D.C. i‘54, 94 F. 2d 623, 1937, and again in Heitmeyer v. 
Federal Communications Commission, 68 App. D.C, 180, 93 F. 2d 91, 1937, that 
findings of fact in the broad terms of public convenience, interest, or necessity, 
the criterion set up by Section 319 (a) of the Act, were not sufficient to support 
an order of the Commission. We now rule that findings of fict, to be sufficient to 
support an order, must include what have been above described as the basic facts, 
from which the ultimate facts in the terms of the statutory criterion arc inferred. 
It is not necessary for the Commission to recite the evidence, and it is not neces- 
sary that it set out its findings in the formal style and manner customary in trial 
courts. It is enough if the findings be unambiguously stated, whether in narrative 
or numbered form, so that it appears definitely upon what basic facts the Com- 
mission reached the ultimate facts and came to its decision.” 

In National Labor Relations Board v. Thompson Products, 97 F. 2d 13 (C.C.A. 
6th, 1938), the Circuit Court of Appeals for the Sixth Circuit said that the find- 
ings were not in the proper form; that they were mingled with statements of wit- 
nesses and expressions of opinion. TTie court said that no evidence should be in- 
jected nor any discussion made in the findings. Rather they should be a clear-cut 
statement of the basic facts, without incorporating the evidence or the reasoning 
by which the Board arrived at its findings. If the Board desires to discuss, em- 
phasize any part, or give any reasons, it should do so in the form of an opinion 
or memorandum which should not be a part of the findings. 

^Morgan v. United States, 298 U.S. 468 (1936); Morgan v. United States, 
304 U.S. T (1938). 
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diate result of these two decisions was to induce several agencies to 
try to make the ultimate decider take some part in arriving at find- 
ings of fact and decisions. The first decision bears so directly on the 
point now under discussion that its particular passages in that regard 
should be noted here. The Court reversed a rate order of the Secre- 
tary of Agriculture on the ground that it did not appear that he had 
accorded the parties the “full hearing” required by the statute. Actu- 
ally the case was remanded for a determination whether he had or 
not. It was alleged in the complaint that while the Secretary had 
signed the order, all the work in connection therewith — the taking 
of testimony, formulation of the findings and order, hearing of oral 
argument — had been done by subordinates. In the language of the 
Court: “The Secretary who, according to the allegation, had neither 
heard nor read evidence or argument, undertook to make the find- 
ings and fix the rates. The Assistant Secretary, who had heard, as- 
sumed no responsibility for the findings or order, and the Secretary, 
who had not heard, did assume that responsibility.” The Court called 
attention to the fact that the conclusive weight ascribed by law to the 
findings “rests upon the assumption that the officer who makes the 
findings has addressed himself to the evidence and upon that evi- 
dence has conscientiously reached the Conclusions which he deems it 
to justify. That duty cannot be performed by one who has not con- 
sidered evidence or argument. It is not an impersonal obligation. It is 
a duty akin to that of a judge. The one who decides must hear.” This 
necessary rule, the Court went on to say, “does not preclude prac- 
ticable administrative procedure in obtaining the aid of assistants in 
the department. Assistants may prosecute inquiries. Evidence may be 
taken by an examiner. Evidence thus taken may be sifted and ana- 
lyzed by competent subordinates.” 

The Securities and Exchange Commission takes the language of 
the Morgan case as indicative that the primary purpose of the exam- 
iner’s findings is to narrow the issue before the Commission for deci- 
sion. Under its interpretation of the case, the Commission is not 
bound by the findings of a trial examiner but actually must make 
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findings “upon its own consideration of the evidence.”®® For the 
preparation of the findings and opinions the entire record, including 
a transcript of the oral argument, is transmitted to the general coun- 
sel, and a draft is prepared by attorneys in the opinion section of the 
office. Copies of the draft opinion are then circulated among the 
members of the Commission for individual consideration, and later 
the opinion is called for joint discussion among the draftsmen and 
the commissioners. By that time “each Commissioner is familiar with 
the record, has read the proposed opinion, has reached some decision in 
his own mind, and is prepared to discuss the issues and offer sugges- 
tions as to the form and content of the opinion. ... in most cases 
the opinion is not acceptable in its first draft and must be rewritten 
in accordance with the matured conclusions of the Commission. Oc- 
casionally a completely new opinion, or even alternative opinions, 
must be prepared.”®® 

In the National Labor Relations Board when the record, including 
the trial examiner’s intermediate report and the exceptions thereto, 
is filed with the Board, it is examined by an attorney in the review 

Thus Rule IX (c) provides that the report of the trial examiner is advisory 
only and that findings of fiict contained therein are not binding upon the Com- 
mission; and the same view has been expressed by the Commission in sescral of 
Its decisions. However, it is difficult to say whether these adequately explain the 
actual practice of the Commission. Some doubt is thrown on them by other rules 
which provide for exceptions to the trial examiner’s findings and which provide 
that objections not saved by exceptions are deemed to have been abandoned and 
may be disregarded, thus making the procedure appear to be rather in the na- 
ture of appellate proceedings than a “final hearing on the merits before the Com- 
mission.” This IS supported by various statements from the Commission’s deci- 
sions; “Inasmuch as the registrant has not excepted to the findings of the trial 
examiner, it is not entitled to any extended discussion by the Commission in addi- 
tion to the findings of fiict,” In the Matter of Virginia City Gold Mining Co., 2 
S.E.C. 855, 856 (1937), and “In view of the fact that no exceptions have been 
taken to the trial examiner’s report, we need discuss the alleged deficiencies only 
insofar as the general interests of the investing public may be served,” In the 
Matter of Sunbeam Gold Mines Co., 3 S.E.C. 308, 309 ( 1938). 

•*Lane, in Symposium on Administrative Law, 9 Am. L. School Rev. 139, 

154.159(1939)- 
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section. He makes no recommendations or findings; he is a mere 
source of information for the Board. The Board deliberates and sug- 
gests the nature of the decision it desires, and the attorney then pre- 
pares a draft of the findings of fact and the order. Thus the actual 
decision and findings are not written by the Board or a member 
thereof, but by a member of the review section. This procedure indi- 
cates that the Board does not rely completely on the trial examiner’s 
findings. However, as in the Securities and Exchange Commission, 
those findings are very useful and are accorded great weight. In sev- 
eral cases the Board has said merely that exceptions, in so far as they 
were inconsistent with the findings, conclusions, and order set forth 
below, were found to be without merit.'^ 

In the Federal Trade Commission the trial examiner's report in- 
cludes proposed findings of fact and recommendations as to the final 
disposition of the case.^** The parties may file exceptions to the report 
and, although oral argument befiire the Commission itself is not re- 
stricteil to the exceptions, the Commission assumes agreement with 
those parts of the report not excepted to. 

The statutory provisions with regard to the effect of findings are 
aimed at finality of determination of the facts by the agency, but not 
an absolute finality, for findings must be supported by evidence, and 
whether they are so supported is a question of law which may be 
brought to the courts.'’ Some of the statutes say that the findings 

Thus in In the Matter of Thompson Products, et al., 3 N.L.R.B. 332, 333 
(1937): “With this slight exception, wc find nothing in the respondent’s excep- 
tions to the Intermediate Report which requires any material alteration of such 
findings and conclusions. In substance, the findings of fact and conclusions of 
law herein made embody those made by the Trial Examiner.” 

Dean Landis, a former member of the Commission, has said that the find- 
ings are as a matter of practice drafted by the attorney representing the Commis- 
sion at the hearing. Landis, in Symposium on Administrative Law, 9 Am. L. 
School Rev. 1 39, 181, 183 ( 1939). 

Irrespective of statute, the courts have carved out a category of facts, “juris- 
dictional facts,” as to which the findings of the agency have little weight. For 
further reference to “pirisdictional facts,” see p. 205. 
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shall be conclusive “if supported by substantial evidence”;*” others 
omit “substantial”;*^ still others say “if supported by testimony.”** 
The Communications Act of 1934 has a double-barreled declaration: 
“Findings of fact by the Commission, if supported by substantial evi- 
dence, shall be conclusive unless it shall clearly appear that the find- 
ings of the Commission arc arbitrary or capricious.”** The Long- 
shoremen’s and Harbor Workers’ Compensation Act makes them 
final “if in accordance with law.”** Sometimes the courts have 
reached the same general result without statutory aid.*® 

The courts agree that the primary task of considering the facts, 
weighing the evidence, drawing inferences therefrom — in short, mak- 
ing findings — is for the agency itself. It is not enough to justify the 
overturn of such findings that the court, had it been considering the 
evidence independently, would have reached a contrary conclusion.*® 
And notwithstanding refinements as to the judicial role, what the 
courts appear to be endeavoring to do is to determine, in the light of 
the whole record, whether the finding is an “arbitrary” one. The term 
“arbitrary” lacks precision, but it has the merit of putting the ques- 
tion before the courts after the manner of a basic problem of due 
process of law. 

The effect of the statutory declaration that findings shall be con- 
clusive if supported by evidence has thus been stated by the Supreme 
Court: 

Communications Act of 1934, 47 U.S.C. §402 (c); Federal Power Act, 16 
U.S.C. §825/ (b); Securities Exchange Act of 1934, 15 U.S.C. §787 (a); Public 
Utility Holding Company Act of 1935, 15 U.S.C. §79X (a). 

Securities Act of 1933, 15 U.S.C. Syyi (a); National Labor Relations Act, 
29 U.S.C. §160 (f). 

“ Clayton Act, 15 U.S.C. §21. 47 U.S.C. §402. 

«33 U.S.C. S921 (c). 

In the case of the Interstate Commerce Act see Chestnut Ridge Ry. Co. v. 
United States. 248 Fed. 791 (D.N.J., 1917), and Louis. & Nash. R. R. Co. v. 
United States, 245 U.S. 463 (1918). In the case of the Packers and Stockyards 
Act, 1921, see Denver Union Stoc\ Yard Co. v. United States, 21 F. Supp. 83 
(D. Colo., 1937), aff’d, 304 U.S. 470 (1938). 

Federal Trade Commission v. Ardoom Corp., 69 F. 2d 36 (C.C.A. 3d, 
1934), reh. dented (1934). 
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But as has often been pointed out, this, as in the case of other findings 
by administrative bodies, means evidence which is substantial, that is, af- 
fording a substantial basis of fact from which the fact in issue can be rea- 
sonably inferred. . . . Substantial evidence is more than a scintilla, and 
must do more than create a suspicion of the existence of the fact to be es- 
tablished. “It means such relevant evidence as a reasonable mind might ac- 
cept as adequate to support a conclusion,” . . . and it must be enough to 
justify, if the trial were to a jury, a refusal to direct a verdict when the con- 
clusion sought to be drawn from it is one of fact for the jury.^^ 

And several points are deducible from the decisions in the Supreme 
Court and elsewhere. 

Thus Congress is not endeavoring to make the courts deal with facts 
generally. What appeared as one effort in that direction went astray. 
The provision in the original Radio Act of 1927 that on appeal the 
court “may alter or revise the decision appealed from and enter such 
judgment as to it may seem just” was interpreted by the Supreme 
Court as conferring upon the courts an administrative rather than 
judicial function.*** This decision led to an amendment of the Act, 
brought over into the present Communications Act of 1934, limiting 
the jurisdiction to questions of law and .specifying finality of the 
findings of fact if supported by substantial evidence. 

Findings must be made by the agency itself It is not enough that 
the record contains sufficient evidence on which findings could have 
been made or which would justify the action taken. The Supreme 
Court has said, with regard to the Interstate Commerce Commission, 
that the question is not merely one of the absence of elaboration or 
of a suitably complete statement of the grounds of the Commission’s 
determination, but of the “lack of the basic or essential findings rc- 

National Labor Rdationi Board v. Columbian Co., 306 U.S. 292, 299-300 
(*939)- In a later part of the opinion by Chief Justice Hughes in Edison Co. v. 
National Labor Relations Board, 305 U.S. 197 (1938), from which Mr. Justice 
Stone quoted in the Columbian case, the meaning of substantial evidence is 
elaborated fiirther, at p. 230: “Mere uncorroborated hearsay or rumor does not 
constitute substantial evidence.” 

Federal Radio Commission v. General Elect) tc Co., 281 U.S. 464 (1930). 
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quired to support the Commission’s order. In the absence of such 
findings, we are not called upon to examine the evidence in order to 
resolve opposing contentions as to what it shows or to spell out and 
state such conclusions of fact as it may permit. The Commission is 
the fact-finding body and the Court examines the evidence not to 
make findings for the Commission but to ascertain whether its find- 
ings are properly supported.”^® 

Evidence to support the findings must be in the record. Otherwise 
the decision might be based upon evidence never brought to the at- 
tention of the parties, thus depriving them of the opportunity to 
cross-examine or present countervailing evidence. In one case the Su- 
preme Court said: “But a finding without evidence is lieyond the 
power of the Commission. Papers in the Commission’s files are not 
always evidence in a case. . . . Nothing can be treated as evidence 
which is not introtluced as such.” Also, that the “objection to the use 
of the data contained in the annual reports is not lack of authenticity 
or untrustworthiness. It is that the carriers were left without notice 
of the evidence with which they were, in fact, confronted, as later 
disclosed by the finding made.” "® 

A deeper objection to the use of evidence not on the record was 
expressed by Mr. Justice Cardozo in Ohio Bell Telephone Co. v. Pub- 
lic Utilities Commission of Ohio. In this case the Commission had 
turned to documents which had not been introtluced in eviilence, 
and the company had had no opportunity to explain or rebut them. 

** Florida v. United States, 282 U.S. 194, 215 (1931). And see Atchison Ry. v. 
United States, 295 U.S. 193, 201-202 (1935), where Mr. Justice Butler said: “This 
court will not search the record to ascertain whether, by use of what there may be 
found, general and ambiguous statements in the repiort intended to serve as find- 
ings may by construction be given a meaning sufficiently definite and certain to 
constitute a valid basis for the order. In the absence of a finding of essential basic 
facts, the order cannot be sustained.” 

United States v. Abilene Sr So. Ry. Co., 265 U.S. 274, 288, 289 (1924). Sec 
Henderson, The Federal Trade Commission, p. 63. 

This rule does not appear to be adhered to as rigidly in immigration proceed- 
ings, where the whole procedure is less strictly supervised than in other agencies. 
Van Vleck, The Administrative Control of Aliens, p. 170. 
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From the standpoint of due process — the protection of the individual 
against arbitrary action — a deejxir vice is this, that even now we do not 
know the particular or evidential facts of which the Commission took ju- 
dicial notice and on which it rested its conclusion. Not only are the facts 
unknown; there is no way to find them out. When price lists or trade 
journals or even government reports arc put in evidence Ufion a trial, the 
party against whom they are offered may see the evidence or hear it and 
parry its effect. Even if they are cr>()ied in the findings without prelimi- 
nary proof, there is at least an opjwirtunity in connection with a judicial 
review ol the decision to challenge the deductions made from them. The 
opportunity is excluded here. The Commission, withholding from the rec- 
ord the evidential facts that it has gathered here and there, contents itself 
with saying that in gathering them it went to journals and tax lists, as if a 
judge were to tell us, “1 looked at the statistics in the Library of Congress, 
and they teach me thus and so ” This will never do if hearings and ap- 
peals are to be more than empty forms. . . To put the problem more 
concretely: how was it possible for the appellate court to review the law 
and the facts and intelligently decide that the findings of the Commission 
were supported by the evidence when the evidence that it approved was 
unknown and unknowable^ . “A hearing is not judicial, at least in 
any adeejuate sense, unless the evidence can be known.”'"'* 

The Trial Examiner 

Much of the responsibility for the conduct of judicial proceedings 
in the agencies rests on the trial examiner. A ftirmal hearing is usu- 
ally held before a trial examiner, seldom before the head of an agency 
whether an individual or a commission or board. The trial examiner 

301 U.S. 292, 302-303 ( 1937). And, with reference to the Longshoremen’s 
and Harbor Workers' Compensation Act the Court said: “The statute, however, 
contemplates a public hearing .and regulations arc to require ‘a record of the 
hearings and other proceedings before the deputy commissioner.’ §23 (b). This 
implies that all proceedings by the deputy commissioner upon a particular claim 
shall be appropriately set forth, and that whatever Cicts he may ascertain and 
their sources shall be shown in the record and be open to challenge and opposing 
evidence. Facts conceivably known to the deputy commissioner, but not put in 
evidence so as to permit scrutiny and contest, will not support a compensation 
order. ... An award not supported by evidence in the record is not in accordance 
with law.” Hughes, C. J., in Cwwell v. Benson, 285 U.S. 22, 48 (1932). 
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is in most cases a member of the staff of the agency, but he may be 
appointed from outside the staff for a particular hearing.®® It is com- 
mon practice for the trial examiner to conduct the hearing and make 
his findings of fact and recommendations to the agency, which de- 
cides and issues the order.®® Unless established by statute, his position 
is created by the agency itself to facilitate the performance of its 
statutory duties and may be abolished by the agency. 

The proceedings at the hearings are formal, governed by rules 
which are applied by the trial examiner. He must apply these rules as 
they arc interpreted by the agency, but he is responsible for the appli- 
cation of the rules at the hearing, and if there is to be satisfaction 
with justice as administered in the agency, his application of the rules 
should not be varied from case to case. The agency may itself change 
its policy, which may involve a modification in the procedure as it 
has been previously practiced; but the trial examiner has no such 
rule-making authority, and under the instructions of the agency he 
should apply the regulations as they are written and as they are in- 
terpreted by the agency. 

The trial examiner must assure that ordered conduct of the pro- 
ceedings before him which can only be a consequence of respect for 
him and his o£Ece based upon confidence in his impartiality and 
ability. He administers the oath to the witnesses. He must in control- 
ling cross-examination follow the practice of his agency. He must 
rule on the objections to the introduction of evidence that may come 
up at the hearing. It is also his duty in the interest of expedition and 
in the limitation of the record not to admit testimony which under 
the rulings of the agency is inadmissible. He must of course take 
into consideration the policy of his agency in respect to such evi- 
dence, for example, as hearsay and the way in which it may treat the 
rule of the best evidence, so that the record when it goes up will con- 

Sec Landis, The Administrative Process, pp. 104-105. 

** The Longshoremen’s and Harbor Workers’ Compensation Act sets up an 
exception. The deputy commissioner who conducts the hearings prepares find- 
ings and makes an order, which is effective unless modified or disapproved by a 
district court. 33 U.S.C. §921. 
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tain the information which should be before the agency in the form 
suited to its uses. 

The trial examiner’s function in regard to the evidence is not 
wholly that of a moderator at the hearing. He should get into the 
record all the fects which the agency should have in order to come to 
a just decision. He has to consider not so much what evidence should 
be excluded as that there should be in the record enough competent 
testimony on which the agency can base its findings. This duty makes 
difficult the exercise of his power to exclude redundant or incompe- 
tent evidence upon which depends keeping the record within reason- 
able bounds. He will be inclined to admit testimony where there is 
doubt and let the agency decide whether it is incompetent. If he 
should erroneously exclude evidence, his ruling is subject to an order 
by the agency to reopen the hearing and admit the excluded testi- 
mony. If he admits the evidence, however, the agency may hold it 
incompetent and strike it from the record. Even if it remains in the 
record, no harm will be done if it is not used to sustain the findings. 
The Supreme Court has said that the “mere admission by an admin- 
istrative tribunal of matter which under the rules of evidence appli- 
cable to judicial proceedings would be deemed incompetent does not 
invalidate its order.”'^ 

The trial examiner’s task as already indicated is not merely to let 
counsel present the evidence and then to decide whether or not it is 
admissible. He must if he thinks it necessary urge them to bring in 
other evidence or strengthen the evidence upon certain points so that 
the record will not be deficient when it is presented to the agency for 
final decision. In connection with this duty he should have the power 
to issue subpoenas. Even in matters involving contests over private 
rights it is part of the function of the trial examiner to see that the 

United States v. Abilene &■ So. Ry- Co., 265 U.S. 274, 288 (1924). “Ordi- 
narily the admission of incompetent testimony cannot be assigned as error in a 
proceeding of this kind, because the court is only concerned with the question 
whether there is any competent testimony to support the findings of the commis- 
sion.” Hills Bros. V. Federal Trade Commission, 9 F. 2d 481, 484 (C.C.A. 9th, 
1926). 
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case of a party who is not well represented is fairly and fully pre- 
sented. For example, the deputy commissioner in compensation pro- 
ceedings often questions witnesses to bring out testimony favorable to 
the injured employee. 

The trial examiner must rule on amendments to the complaint or 
other pleading which initiated the formal proceedings where the 
amendments are introduced during the hearings, and at the close of 
the hearing he must pass on a motion, which is frequently made, to 
conform the pleading to the evidence. Especially in disciplinary mat- 
ters, this step taken at the close of the hearing is of importance. 

The responsibility of the trial examiner in most of the agencies 
does not end with his conduct of the trial and seeing to it that a 
proper record is made. Under the Longshoremen’s and Harbor Work- 
ers’ Compensation Act the deputy commissioner himself makes an 
order to take effect if not changed on appeal and prepares the find- 
ings to support it. While trial examiners have no such authority, the 
function which they often have of making suggested findings and 
recommendations is only a degree less important, for except in diffi- 
cult cases the findings and recommendations of the trial examiner 
arc usually accepted by the agency in making the order which dis- 
poses of the case and the findings to sustain it. 

It is important that the trial examiner exercise this function. No 
one else in the agency will have the same understanding of the case 
which he should have acquired. He has presided at the trial, so that 
he has had the advantage not only of hearing the witnesses but of 
noticing their demeanor on the stand and their willingness or unwill- 
ingness to make answers. If there is conflicting testimony, he has 
heard the witnesses on each side and therefore will have an opinion 
as to who should be believed, ba.sed not only on what the witness ac- 
tually said but upon the way he said it and his openness on the stand. 
He has had to control cross-examination and has had to pass on the 
admission of documentary evidence. He has ruled on motions to 
amend the pleadings in order to have the issues conform to the evi- 
dence submitted at the trial, and he has ruled on other amendments 
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to the pleadings and other motions which may have been made in 
the course of the hearing. His estimate of the weight of the evidence 
and of what has been proved in the course of the hearing as expressed 
in his findings and conclusions is an important part of the procedure. 

The issues may be more sharply defined and better developed if 
tlie trial examiner considers the briefs of counsel and the findings 
suggested by them, and hears argument. A similar advantage should 
come from the trial examiner’s review of his tentative findings and 
recommendations in the light of criticism of the counsel on both 
sides. 

The trial examiner should be independent of the legal staflF of the 
agency, which has advised that the complaint should issue, which 
has prepared the complaint, and which conducts the case for the gov- 
ernment at the hearing, thus separating as far as possible the prose- 
cuting and the judicial functions of the agency. In conducting hear- 
ings and in the preparation of his reports the trial examiner should 
be treated as carrying on a judicial function and should have no 
other relation with the counsel for the government than with the 
counsel for private parties. He should be influenced by the law offi- 
cers of the agency only as he would be influenced by the arguments 
of any lawyer and should deal with them during the hearing in the 
same way in which he deals with counsel for private parties. This 
principle is widely recognized. 

The Federal Communications Commission has gone far in mak- 
ing its formal procedure less judicial. It has abolished the separate 
division of trial examiners under a chief examiner who was respon- 
sible directly to the Commission. The officer who now conducts the 
hearings is a member of the legal staff appointed by the general 
counsel. The change away from judicial procedure at the hearing is 
made evident by the fact that the attorney who prepares the case and 
represents the view of the Commission as against the applicant may 
be appointed to hold the hcaring.^’’^' If the case is complicated two 

Monograph of the Attorney General’s Committee on Administrative Pro- 
cedure, Sen. Doc. No. 186, 76th Cong., 3rd Scss. (1940) pt. 3, p. 23. 
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persons “are selected to represent the Commission,” one as presid- 
ing officer and one as Commission attorney. The purpose of the hear- 
ing, however, is to bring out the facts which will be needed to guide 
the Commission as an administrative body in making its decision, 
and the selection as presiding officer of the attorney who has pre- 
pared the case would not seem appropriate for the preparation of a 
record which would give fairly the position of the applicant or of 
other stations which might be interveners. As the presiding officer is 
more an administrative officer holding a hearing as part of the ad- 
ministrative task of advising the Commission, it is quite logical that 
he docs not make findings or conclusions or recommendations and 
that, instead of the report which was formerly given to the parties as 
a basis for their exceptions and argument before the Commission, he 
simply sends a confidential memorandum to the Commission, to- 
gether with the record of the hearing, to be treated as only one of 
the memoranda on which the Commission will base its action.®® 
There has appeared certain justification for specialization by the offi- 
cers who conduct hearings in the fact that “the general counsel has 
discovered that some attorneys are particularly capable of handling 
the functions of presiding officer.”®^ 

An argument can be made for this change so far as it affects station 
permits and licenses on the ground that these proceedings are not of 
a disciplinary nature. The government is not proceeding against a 

The change has been adversely cnticizcd. Louis G. Caldwell, first general 
counsel to the Federal Radio Commission, has said of the former system; “But 
the system was fundamentally all right. It had the merit of segregating the Com- 
mission’s judicial function from its prosecutor function to a fair degree and of 
narrowing the issues to those really in controversy, so that the Commission was 
relieved of burdensome detail. The initial decision was made by a man who was 
present throughout the hearing, heard the witnesses and observed their de- 
meanor. The system placed issues squarely in the lap of the Commission so that 
they had to be decided instead of being side-stepped.” Comments on the Pro- 
cedure of Federal Administrative Tribunals, with Particular Reference to the 
Federal Communications Commission, 7 Geo. Wash. L. Rev. 740, 767 (1939). 

Monograph of the Attorney General’s Committee on Administrative Pro- 
cedure, Sen, Doc. No. 186, 76th Cong., 3rd Sess. ( 1940) pt. 3, p. 29. 
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person not conforming to the law but is getting the information to 
enable it to determine whether or not a license should be granted. 
This difference, however, docs not affect the judicial function of the 
Commission in so far as it is preparing a record for a court appeal, so 
that the same arguments which can be made for the judicial charac- 
ter of the hearings in other agencies can be made in these cases. If 
other station owners intervene, then the matter becomes one in which 
there is a controversy between private parties as well as a public ques- 
tion, and the Commission is making a record upon which under the 
statute an interested party disappointed by the order may appeal. 
It is in the interest of the parties, as well as of the Commission itself, 
to have an impartial trial officer sit in the hearing at which the rec- 
ord is made up. 

The officer who is to carry the important function of trial exam- 
iner should be a well-trained and competent person who knows the 
practice of his agency, for he is bound by its policies and by its in- 
structions. He must also have in mind many points of law. Questions 
whether the evidence shows that the subject matter of the contro- 
versy is within the terms of the statute— for example, whether a la- 
bor practice affects interstate commerce^ whether a business practice 
is an unfair method of competition, or whether an employee was in- 
jured in the course of his employment — should be in the mind of the 
trial examiner. In cases under the Perishable Agricultural Commodi- 
ties Act, where the principal questions involve quality of the product 
and the facts of delivery, questions of the law of agency, of the in- 
terpretation of contracts, of the .statute of frauds may arise. 

New trial examiners in the offices of the National Labor Relations 
Board in Washington arc trained fox a period of four to six weeks be- 
fore being assigned as examiners to hearings. After a reading course 
of about three or four weeks, they are assigned to sit with experi- 
enced examiners for a number of hearings, after which they are as- 
signed to the simple hearings in the usual representation cases. The 
Interstate Commerce Commission also has a special training course 
for its examiners — in the rules of the Commission, its policies, its 
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treatment of evidence, its procedure of carrying on a hearing, and in 
preparing findings and reports. 

Dean Landis has made a valuable comment on the training and 
function of trial examiners. Referring to the Securities and Exchange 
Ckimmission he says: 

The adequate development of these staffs would provide judges who 
have, as they should have, an understanding of the general policy of the 
administrative, indeed a proper bias toward its point of view, and yet, by 
having been entirely disassociated with the earlier phases of the proceed- 
ing, have no personal interest in its outcome. Today trial examiners’ staffs 
on the whole have tex) little competence. The reason.s for this are many, 
but one of the most outstanding springs in many agencies from the rigid 
requirements of civil service rules, rules which, m defiance of the admin- 
istrative 's own desires, place these important individuals within a classifi- 
cation that entitles them to a .salary of only $4,600 a year. It is impossible 
to expect for that price those qualities that are necessary to make a good 
trial examiner— experience in the disposition of business and wide knowl- 
edge of the field of regulatory activity. Because of these limitations, the 
Securities and Exchange Commission was led not to use its regular trial 
examiners for the conduct of difficult cases but to hire outside exjierts for 
that purpose, or to assign a lawyer in the General Caiunscl’s office to a par- 
ticular proceeding. Both of these devices had their virtue but, at the same 
time, failed to promote the building of a permanent judicial force.®* 

The importance of the trial e.xamincr is emphasized in the Final 
Report of the Attorney General’s Committee on Administrative Pro- 
cedure, It says that “these officials should be men of ability and pres- 
tige, and should have a tenure and salary which will give assurance 
of independence of judgment,” and urges that they be appointed for 
terms of seven years and “be removable only upon frirmal charges of 
fraud, neglect of duty, incompetence, or other impropriety.””' The 
Committee suggests a method of appointment and removal which, 
in its opinion, would tend to secure competent trial examiners and 
protect their independence. The Committee recommends that each 

Landis, The Admimstratwe Process, pp. 103- 105. 

Sen. Doc. No. 8, 77th Cong., ist Sess. ( 1941 ) p. 46. 
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agency nominate trial examiners and that the appointments be made 
from the nominees by the Office of Federal Administrative Proce- 
dure, the creation of which it recommends.*'*’ A trial examiner would 
be subject to removal from office only on charges and by a trial board 
composed of the members of the Office of Federal Administrative 
Procedure who may “delegate the conduct of the hearing to the Di- 
rector of the Office sitting with two other persons designated by the 
members ot the Office. Charges might be presented either by the 
agency concerned or by the Attorney General of the United States 
acting upon complaint made by private persons and believed by him 
to be well founded.”"' 

A further protection of the independence of the trial examiners as 
judicial officers is incorporated in the suggestion that in agencies em- 
ploying five or more trial examiners the agency should designate one 
of them as chief, who should assign the examiners to sit in particu- 
lar proceedings. The Committee believes that its recommendations 
“would insure internal but nevertheless real and actual separation of 
the adjudicating and the prosecuting or investigating functions.”*’® 

Hearing before Agency 

• 

In the great majority of cases it is on the record made before a trial 
examiner that the case comes to the agency for decision. Occasion- 
ally, however, the head of the agency may hear a case which in its 
opinion is of unusual importance. The Act setting up the Federal 
Communications Commission expressly provides that the agency it- 
self must hold hearings upon cases involving certain questions, such 
as that of a change of policy.""' The National Labor Relations Board 

This office w'ould lx; composed “of a director to be appointed by the Presi- 
dent and confirmed by the Senate; an associate justice of the United States Court 
of Appeals for the District of Columbia designated by the chief justice of that 
court; and the Director of the .Administrative Office of the United Slates Courts, 
who is appointed by the Supreme Court of the United States.” Ibid., p. 47. 

Ibid., p. 49. Ibid., p. S5- 

The same is true in cases involving the revocation of a station license, new 
devices or developments in radio, or a new kind of use of frequencies. 47 U.S.C. 
§409 (a). 
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has “on occasion” exercised its power of hearing a case itself or of 
taking it away from the trial examiner at some stage of the proceed- 
ing."* This procedure may secure the quick action which may be 
needed to prevent an open labor disturbance. 

When the agency acts on the record made before the trial exam- 
iner it tends to resemble an appeal tribunal. Indeed, it has been said 
that the trial examiner is in a real sense “becoming a lower adminis- 
trative tribunal” and that the agency “is itself in fact, if not in the- 
ory, becoming a tribunal of second instance.”"’ The record, together 
with the recommendations of the trial examiner, goes to the agency, 
where it is considered by the agency’s lawyers and technical officers, 
who report upon it to the agency. It may be referred in an agency 
headed by a board or commission to one of the members of the 
board or commission, but even here the help of his technical and le- 
gal staff may be important in his study of the record and the report, 
and his duty is to suggest action by the agency, which is the ultimate 
deciding authority. 

The members of the board or commission which heads an inde- 
pendent agency have many duties other than that of exercising their 
judicial function. The task of studying the voluminous and some- 

** Monograph of the Attorney General’s Committee on Administrauvc Pro- 
cedure, Sen. Doc. No. lo, 77th Cong., ist Scss. ( 1941) pt. 5, p. 21, n. 93. 

•“Lane, in Symposium on Administrative Law, 9 Am. L. School Rev. 139, 

154.159(1939)- 

Although this may be a convenient way of visualizing the administrative proc- 
ess, there are a number of important futures which clearly distinguish the rela- 
tionship between a lower and an appellate court from that between the trial ex- 
aminer and the adjudicating agency. In the first place, no sanction attaches to the 
findings, recommendations, or proposed order of the trial examiner, as in the 
case of a judgment or decree of a court of the first instance. 

Secondly, the statutes specify the grounds upon which an appeal may be taken 
from a lower to an appellate court. Should a party be unable to bring himself 
within these grounds, the judgment of the lower court becomes the final step of 
the court proceeding. In administrative proceedings, however, the trial exami- 
ner’s report is never more than advisory to the head of the agency. 

Finally, the lower court, although a part of the judicial hierarchy, exists by 
virtue of legislative enactment and is independent of its appellate court. Such 
independence the trial examiners do not have. 
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times technical records is heavy, for one of these records may extend 
to a thousand pages and more.®® To search through this great mass 
of testimony to determine what fects it proves so that the case can be 
decided fairly, even with the aid of the issues defined in the amended 
complaint or other pleading, would be a time<onsuming task, so that 
the use of the trained lawyers and other technical men in the agency’s 
staff cannot be dispensed with. They must also be depended upon 
for aid in drawing the findings and order after the agency has deter- 
mined upon the decision. Dean Landis has commented on this point: 

A further factor that makes against administrative adjudication having 
those qualities that it should appropriately have is that the members of an 
administrative agency rarely have the time and opportunity for thoroughly 
scrutinizing a record and coming to their own conclusions as to what it 
establishes. Their other functions mav be so time-consuming that the ac- 
tual process of adjudication is delegated, subject to only slight supervi- 
sion.®* 

Memoranda from members of the staff arc generally used by the 
agencies, and consultation with counsel and other staff members 
seems to be inherent in the system of administrative judicial tribu- 
nals. It has been sanctioned by the courts. In National Labor Rela- 
tions Board v. Biles Coleman Lumber Co., the Circuit Court of Ap- 
peals for the Ninth Circuit said: 

It is obvious th-it such an administrative body, with scores of cases for 
Its decision, many involving complicated questions of fact and often intri- 
cate questions of law, properly will rely upon its employees for assistance 
in their preparation. The administrative duties imposed on the Board by 
the Congress could not proceed otherwise."* 

Chairman Madden says that the average record before the National Labor 
Relations Board is over one thousand pages. Board members cannot read this 
amount of material, so a review attorney is used to analyze testimony and prepare 
the findings and order. Madden, /« Symposium on Administrative Law, 9 Am. 
L. School Rev. 139, 144, 146-147 (1939). 

*" Landis, The Administrative Process, p. 105. 

•* 98 F. ad 16, 17 (C.C.A. 9th, 1938). See also Sanders Bros. Radio Station v. 
Federal Communications Commission, 106 F. ad 3ai (App. D.C., 1939); re- 
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The Supreme Court also recognized the practical aspects of adminis- 
trative law when it said in Morgan v. United States: “Assistants may 
prosecute inquiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent subordinates.”"” 

Oral argument, if requested, can usually be had before the agency. 
Some statutes expressly confer the right.’" It is only reasonable that a 
party who desires it should have an opportunity to present to the 
agency his analysis of the case and the conclusions which he draws 
from it in this last effort to influence the agency. An agency cannot 
help but profit from a presentation of a case by a competent person 
who looks upon it from a different point of view from that of the 
agency’s own officers and counsel. 

versed on other grounds, Federal CommumcaUons Commission v. Sanders Bros. 
Radio Station, 309 U.S. 470 (1940). 

298 U.S. 468, 481 (1936). The Federal Communications Bar .Association 
has protested against the use by the Commission of reports from its technical staff, 
which are kept confidential, and requested that they be incorporated into the pub- 
lic record at the time of the public hearing. The Association also suggested that 
the Commission might be aided by having counsel participate in the oral argu- 
ment in case of a difference in opinion between the views of the law department 
and those expressed by the trial examiner in his report. Federal Communications 
Bar Association, Recommendations of the Federal Communications Bar Asso- 
ciation on the Proposed Rules of Practice and Procedure, 3 F.C.B f. No. 1 , pp. 39- 
40(1938). 

Communications .Act of 1934, 47 U.S.C. §409 (a). But cf Vllman v. Adams 
Express Co., 14 I.C.C. 585, 586 ( 1908); “The act provides for the taking of testi- 
mony in these investigations by a single Commissioner or by an examiner. It is 
probable that the Commission might, in its discretion, require the submission of 
a case upon the testimony so taken and written briefs. However this may be, we 
have never, in fact, yet refused, and should only refuse under peculiar and un- 
usual circumstances, the application of a party to be heard orally. As above ob- 
served, the testimony in these investigations is often taken without the presence 
of any member of the Commission. It almost never happens that a majority of 
the Commission hear the testimony. The only opportunity which a party has of 
stating his views to this body by word of mouth is upon the argument. The im- 
portance of these arguments is recognized, and they will ordinarily be allowed as 
a matter of course. Application for such argument should, however, be made 
when the testimony is concluded and not deferred as in this case, although here, 
even, as soon as we learned that the parties desired to present their views orally 
the proceeding was reopened and set down for argument.” 
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Place of Hearing 

The place where the hearing is held may be of importance. From 
the point of view of the private party it will usually be an advantage 
to have the hearing held near his home or place of business. Not 
only is the expense of a trip to Washington a consideration, especially 
to a person or corporation not having large means, but there is the 
added objection of the time which a trip would require. If it is neces- 
sary to introduce the testimony of witnesses the cost of transportation 
may be heavy, and it is often inconvenient to take records from an of- 
fice where they may be in frequent use to a distant point. These factors 
were given emphatic recognition in National Labor Relations Board 
v. Prettyman'^ where the Circuit Court of Appeals refused to enforce 
an order of the Board on the ground that, in holding hearings in 
Washington with regard to the employer’s practices in Michigan, the 
Board fell short of due consideration of the convenience of the em- 
ployer and his rights under the statute. The need for adjustment to 
the convenience of the parties and their witnesses is met through the 
designation by the agency of trial examiners to hold hearings in vari- 
ous parts of the country. The place of hearing may be transferred 
from one point to another during the course of the proceeding, so 
that the evidence can be presented before the trial examiner in a for- 
mal hearing with full opportunity fr>r cross-examination rather than 
taken on deposition. 

The device of depositions is another way of making easier the tak- 
ing of testimony, both on the part of the witness himself and from 
the point of view of the expense of transportation to the place of 
hearing. 

Hearings on fraud orders in the Post Office Department are held in 
Washington, so that a person against whom a charge is pending 
must come or send his counsel to that city if he cannot settle the mat- 
ter informally with officials. As many of the parties against whom 
orders are issued by the Post Office Department are not large and 
prosperous concerns, the expense involved in such a proceeding may 


1 17 F. ad 786 (C.C.A. 6th, 1941). 
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induce the parties charged to come to an arrangement, thereby de- 
creasing the number of format hearings. 

In cases before the Federal Communications Commission, where 
the decision may depend on technical questions of electrical inter- 
ference, it would be a burden on the engineering staff of the Com- 
mission if they were compelled to travel all over the country to hear- 
ings in different cities. These are reasons for holding hearings in 
Washington, and the use of depositions may make unnecessary the 
taking of testimony by a trial examiner on the spot, but there may be 
instances in which it would be a sufficiently substantial advantage to 
the parties to warrant the sending of a trial examiner to the field. 

Appeals to the agency itself must necessarily be argued in Wash- 
ington. It would not seem possible for an agency, with all the work 
which it must do, to spend much time in traveling about the country 
holding hearings on appeals, hearings which do not involve the tak- 
ing of testimony. 

Expert Staffs 

Through the whole of the procedure, informal and formal, the of- 
ficers of the agency have the great advantage of the help of expert 
staffs. Technical questions aside from legal may come up at almost 
any stage. The chemical analysis of a product may be the element 
upon which a decision will depend, and it may form the basis of a 
settlement before the hearing or convincing evidence in a formal 
hearing. Qualified accountants are essential in many of the agencies 
to advise upon the frequently highly complicated problems and to 
advise in respect to settlement of a question or to build up the case 
for formal procedure. The engineering staffs of many agencies, for 
example the Federal Communications Commission, are as essential 
to their functioning as is a legal staff; and in some agencies the use 
of physicians is necessary. Many agencies have also on their staffs 
economists, whose counsel may go beyond the immediate case and 
help to inform the officers of the agency or the agency itself as to the 
wider implications of a decision or of a settlement in the field of the 
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social organization in the same way that a lawyer will advise in re- 
spect to the law. 

Prior to formal procedure the agency may make use as it will of 
the facts as found by its staff and of their opinions, but when the 
matter comes to the formal stage it is met by the rule that its find- 
ings must be supported by evidence in the record. The memoranda 
of the technical assistants must therefore be given a more formal 
character and produced at the hearing, where they may be subjected 
to the criticism of the other parties. 

The test of cross-examination should be applied to the conclusions 
of government scientists or engineers, as well as to those of private 
persons, in proceedings by an agency which is making a record and 
findings for the courts, and is even more necessary in checking the 
findings of experts in economic or social fields. 

Immigration Procedure 

A procedure which indicates how an organ may be set up to carry 
on the judicial function as part of an agency itself within a Depart- 
ment is that created by regulation in the Immigration and Naturali- 
zation Service of the Department of Justice. So far as appeal is con- 
cerned, it emphasizes the distinction between the judicial and the 
administrative functions of the Immigration and Naturalization Serv- 
ice, including that of the prosecutor. Under the statute the Attorney 
General makes the final orders in respect to deportation or exclusion 
and passes on the fines imposed on carriers for breaches of the law; 
but under the regulations, before he acts the appeal must be passed 
upon by the Board of Immigration Appeals, which is not a statutory 
body but is set up by the regulations. The members of the Board 
have no relation to a case until the record is brought before them for 
their consideration, and they have no other duties than those of de- 
ciding cases, of regulating procedure, and of disciplining attorneys 
appearing before the Board or before any other officer of the Immi- 
gration and Naturalization Service. It has been suggested that the 
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Board be given statutory permanence, and the importance of its in- 
dependence as a judicial body would justify the step.'* 

The other duties of the Service are vested by the regulations in a 
special assistant to the Attorney General, who has control not only of 
the field service but also of the services of the central office which 
are not part of the appeal procedure. As a consequence the Board has 
no administrative duties and no relationship to the preliminary in- 
vestigations, the preparation of evidence, the issuing of the warrant 
in deportation cases, or even to the administrative hearing at which 
is made up the record which comes to it. It acts essentially as an ap- 
peal board, passing upon the record which has been prepared below 
with the recommendations of the administrative officers who have 
held the preliminary hearings. To aid the Boartl there is attached to 
its office a chief examiner and other examiners whose duty it is to 
study the records and reports which come from the field and to aid 
the Board in preparing its own opinions and conclusions. The Board 
thus has at its disposal a group of review attorneys whose work it 
controls and can supervise. The relationship is made more explicit 
by a provision that the chief examiner, in the absence of a member 
of the Board, may sit in his place. 

In a deportation case the preliminary investigation is carried on by 
an officer of the administrative service who, if he feels the evidence 
justifies It, requests a warrant from the central office at Washington. 
This request is passed on by the warrant division in the administra- 
tive side of the Service. The i.ssuance of a warrant is the first formal 
action. The warrant is served on the alien; it should contain the 
charges against him with sufficient distinctness for him to know the 
allegations which he must meet. 

The next formal step in the procedure is the hearing before an im- 
migration inspector in the immigration district in which the alien is 
held. It is at this hearing that the record is made up. Evidence may be 

Clark, Deportation of Aliens from the United States to Europe, pp. 387, 
489; Van Vleck, The Administrative Control of Aliens, p. 247. 



IMMIGRATION PROCEDURE 


51 


introduced by the alien. He has the right to counsel, important in 
view of his right to cross-examination of the government’s witnesses. 

After the hearing the findings and conclusions are prepared by the 
presiding inspector or, on the record as it goes up from the hearing, 
by one of the examiners attached to the Board. The presiding inspec- 
tor is in a better position to make these findings and conclusions 
than is anyone else and for the same reasons which have been urged 
in respect to trial examiners in other agencies. It is especially impor- 
tant in deportation matters, where the evidence is so largely given by 
witnesses whose testimony may be sharply contradictory and where 
the impression made by the individual witnesses is so important. 
These factors can be given their true value only by the officer who 
has heard the testimony and cannot be as accurately assessed by a re- 
view attorney no matter how fair he may be. 

In exclusion proceedings the first formal hearing is before a board 
of special inquiry appointed by the official in charge at the point of 
entry. The statute requires that the members of the board be selected 
from immigration officers in service designated as qualified by the 
Commissioner of Immigration. A permanent board may be main- 
tained at the larger centers, but in other ports special boards may be 
created by the immigration official in charge. 

At the hearing befiire the Ixiard of special inquiry the immigrant 
is permitted to have one friend or relative present. He may produce 
witnesses but cannot have counsel, so there is not likely to be effec- 
tive cross-examination. If the board unanimously votes to admit, the 
immigrant is admitted; but if one of the members dissents he may 
appeal from the decision of his colleagues. The immigrant may also 
appeal if the decision is to exclude him. In case of an appeal the 
board of special inquiry sends up to the Board of Immigration Ap- 
peals the record with its recommendation containing a statement of 
the grounds on which it advises exclusion but without findings of 
fact or conclusions. 

As in other appeal tribunals, the hearing by the Board both in de- 
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portation and in exclusion cases is on the record, although in depor- 
tation cases new documentary evidence may be incorporated into the 
record unless such new evidence needs investigation in the field, in 
which case it may be sent back for a reopened hearing. In exclusion 
cases, however, the statute requires that the decision of the Attorney 
General “shall be rendered solely upon the evidence adduced before 
the board of special inquiry.”^"* Consequently the case must be re- 
turned to the board of special inquiry for taking of new evidence go- 
ing to the legal admissibility or inadmissibility of the alien. 

The Board of Immigration Appeals is required to file its findings 
and conclusions with its opinion. In deportation cases it may adopt 
the findings and conclusions of the presiding insjjector, either as they 
come up or as modified by its examiners, or prepare its own. It may 
approve or reverse the order of the board of special inquiry. The 
decision, however, and the adoption of the findings and conclusions 
on which the Board bases its decision must be acts of the Board.’* 

It is the Attorney General who under the statute has the responsi- 
bility of making a final decision, but in practice the Board’s decision 
is final in most cases. The Board refers to the Attorney General cases 
in which there is dissent or in which suspension of deportation is or- 
dered. It may also refer other cases of difficulty and must send up 
any case at his direction. The alien has no right of appeal, nor has he 
a right to make an argument before the Attorney General. The prin- 
ciple, however, that the alien shall be informed of the reasons for the 
action taken, is maintained in the requirement in the regulations that 
the Attorney General, if he disagrees with the action of the Board, 
must state in writing his conclusions and the reasons for his decision. 

Under the procedure outlined in the new regulations’’' the alien 
will always be informed of the grounds for the order against him, 
and the record on which he must make his argument before the 

^»8U.S.C.§i53. 

The Board also hears appeals in cases on penalties imposed on carriers for 
breaches of the immigration acts. 

The regulations are contained in 6 Fed. Reg. 65-73 (1941). 
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Board is open to him. The Board at the hearing has the advantage 
not only of the findings and conclusions of the trial inspector but 
also of the criticisms of its examiner and the exceptions of the alien 
with the reasons therefor. Even if the Board, on reviewing a pro- 
posed order to which no exceptions have been taken, makes up its 
mind that the order should be more rigorous against the alien than 
that proposed, it is required to make findings and conclusions to sup- 
port its modifications and to serve them on the alien and then, if he 
requests it, to give him a hearing after he has had an opportunity to 
file his exceptions. 

There is in immigration proceedings an interesting use of techni- 
cal experts. The Public Health Service details officers to the ports to 
examine immigrants for physical or mental defects. The board of 
.special inquiry is not bound by the opinion of the expert, though it 
may rely upon it; except that, if the defect is mental, the appeal 
from the opinion of the expert will go not to the board of special 
inquiry but to a special board of physicians set up by the Public 
Health Service, whose decision cannot be questioned by the immi- 
gration authorities. The decision of the board of special inquiry on 
a question of physical health, if based on a certificate of the health 
officer, is binding on the Board of Immigration Appeals. 

The presiding inspector at a warrant hearing in deportation cases 
acts judicially. He not only presides at the hearing but has the task 
of preparing the record on appeal and should have that of making 
the findings and conclusions to be served on the alien. There is a 
strong argument in favor of his being a judicial officer subject to 
the Board rather than an inspector in the administrative branch. 
This is equally true of the presiding officer of the board ot special 
inquiry in exclusion cases. 

There would be an advantage, it would seem, in creating a group 
of trial examiners who could preside at all hearings, both deporta- 
tion and exclusion, with probably special examiners for the difficult 
Asiatic cases. Members of such a panel could travel through the 
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country holding hearings in different districts, thereby relieving the 
regular inspectors of a difficult judicial task. In larger ports a trial 
examiner could remain perhaps permanently as presiding officer of 
the board of special inquiry. If such a panel were created, the divi- 
sion between the judicial side of the immigration work and the ad- 
ministrative and prosecuting side would be much more satisfactory. 
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T he formulation of the policies upon which it will act and 
the supervision of its staff to make sure that these policies 
will be carried out are essential activities of any administra- 
tive agency. In the statute creating an agency Congress expresses 
policies, which may be laid down m broad terms or contained in 
specific provisions. A particular statute may contain a policy ex- 
pre.ssed in broad terms — for example, that food be not adulterated, 
that workmen be assured the right of collective bargaining, that 
bu.sine.ssmen lx- protected again.st unfair methods of competition, 
that shipjxrs be assured of equal treatment and reasonable rates — and 
It may contain also detailed policies which Congress intends to be 
applied to meet specific situations. Examples of this are the immi- 
gration acts, where in addition to the broad policies specific policies 
are included, and the Federal Food, Drug, and Cosmetic Act, where 
not only a general policy is set forth but specific situations are dealt 
with. 

The administrative agency is created fiir the enforcement of these 
policies. Its affirmative task must necessarily affect all phases of its 
activity. Even when it is acting judicially, private rights cannot be 
its primary concern in the same sense that they are traditionally the 
primary concern of the courts. In the course of carrying out its task 
the agency must necessarily determine the policies under the Act 
which it will apply in its enforcement. This is important since the en- 
forcement must be carried out through many subordinate officials 
spread throughout the country. If there is to be uniformity in the 
interpretation and application of the statute, the head of the agency 
must enforce the observance of its policies by its staff. It is the mem- 
bers of the staff who come in contact with individuals, and in the 
great majority of cases it is their decision which is final for these 
individuals. 
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A policy means more than the standards which arc to be applied 
in dealing with particular cases. It extends to questions of how the 
agency will interpret its power, whether it will apply the statute 
strictly or liberally, whether it will endeavor to assume a broad con- 
trol over the industry or the activity placed under its jurisdiction or 
will exert only the degree of control necessary to carry out the pro- 
visions of the statute narrowly construed. An agency may aim at 
certain purposes which it desires to accomplish and which it inter- 
prets the statute to include, and may use its power under the statute 
to accomplish them. On the other hand, the agency may be content 
to deal with cases as they are brought to its attention by opposing 
groups or by its own staff, and so develop its policy from case to case 
without setting up particular objectives. 

Where the statute declares a broad [X)licy the agency has a wide 
field for the exercise of its powers of interpretation, and even where 
the statute contains many limitations very different results will fol- 
low a policy of strict enforcement or of liberal interpretation. For 
example, a policy of strict or of liberal enforcement of the immi- 
gration acts or the Federal Trade Commission Act may make a 
great difference to the persons affected, whether or not there has 
been any explicit formulation of policy. In practice it is this broad 
policy which will l)c a major premise behind the regulations and the 
reasoning of the officials and staff" of an agency, and it may often 
be unexpressed. Other policies less broad in character may find their 
expression in regulations or in instructions to the staff. The more 
situations these regulations and instructions can cover, the fewer 
will be the questions brought up to the heads of the agency for deci- 
sion, the quicker and more uniform can be the settlement of cases 
by subordinates, and the more time the heads of the agency will 
have for the policy considerations with which they alone can deal. 

Faced as it is with the positive task of administering a statute, an 
agency will inevitably be obliged often to modify its policies, both 
to meet new situations which arise and to meet differences of pub- 
lic opinion which come up from time to time. The broad policy of 
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strict or liberal interpretation or the objects which the agency seeks 
to attain do not lend themselves to formulation, but will be modi- 
fied with changes in the personalities who control them or under 
the influence of experience or public opinion. 

In interpreting the broad policy of the statute the heads of an 
agency may be influenced by the political officers having the power 
of their appointment. In fact the heads of an agency may be ap- 
pointed with the object of carrying out a particular policy. Where 
an agency is headed by an individual, and especially where he is the 
Secretary at the head of a Department, a policy may change when 
he leaves office; but in independent agencies headed by several per- 
sons, a certain continuity in policy can be assured by the system of 
appointments for staggered terms, so that there will always remain 
on the board or commission a certain number of experienced mem- 
bers who will be likely to permit change only slowly. 

The broad jwlicies determined by the agencies are not subject to 
check by technical standards, but in the making of regulations and 
standards for their staffs and in dealing with individual cases the 
agencies may need technical assistance. The heads of agencies are 
not usually experts, but by long service they become experienced in 
the many phases of the subject under their jurisdiction and they 
have the advice of cxjx;rts on their staffs. In fact most of the impor- 
tant agencies deal with conditions rcquiimg the aid of experts in 
several branches of knowledge, so no one member could be an ex- 
pert in all the subjects which might come before the agency. It is 
the judgment of persons with exjierience in a particular field, rather 
than of experts in the various branches of knowledge involved in 
that field, that is important in the body which is to determine poli- 
cies and enforce their application by subordinates. Where the policy 
is fixed by an individual, usually the Secretary at the head of a De- 
partment, he must rely on the experts m his staff for guidance to a 
greater degree than an independent commission, especially since he 
will have policies to make not in one but in many diversified fields. 

There is a procedure quite generally in use for consultation with 
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the public in the development of policies and the preparation of 
regulations. Experts or the heads of an independent agency are ac- 
customed to consult informally with persons whom they regard as 
especially qualified in a particular field. It is not unusual to hold 
conferences of persons who will be affected by a policy under con- 
sideration — conferences which may be public or private — and in 
other ways to get the criticism of interested persons, Wlicn this pro- 
cedure is followed the interested public will exert a certain influence 
at this early stage of the making of policy by the agency in respect 
to particular issues. 

Thus, by a method resembling that of a congressional committee 
but with a technical staff which no congressional committee can 
boast, and with a concentration on one subject which is not possible 
for congressmen, an agency normally proceeds in making and modi- 
fying its policies. 


Expression of Policy 

The formal methods of defining the policy of an agency and of 
indicating its interpretation of the statute under which it acts are 
through its decisions, its regulations, and, in some agencies, the 
opinions of its counsel,^ The policy of an agency will shape the or- 
ders made by the agency, and its judicial findings and opinions are 
a means of giving expression to its policy. They may form “an ac- 
cessible collection of precedents by which its probable action in 
other cases can be forecast.”* 

The statements made informally by the heads of the agency or 
by policy-making members of its staff may foreshadow probable 
action on cases coming before it. Informal opinions and statements 
arc likely to be more important in a new agency which has not yet 
developed a settled policy, but even in the older agencies they must 

* The published decisions of the Department of the Interior contain numer- 
ous opinions of the Solicitor, which are occasionally cited in the decisions of the 
General Land Office. 

* Henderson, The Federal Trade Commission, p. 105. 
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be carefully watched where the expression relates to a new situation 
or where it involves a reconsideration of a question believed settled. 
Dean Landis, formerly Chairman of the Securities and Exchange 
Commission, has graphically indicated the many devices employed 
by that agency in laying down its policy: 

The most authoritative device is the Commission regulation. Another, 
on a slightly lower level, is the Commission opinion. A third is an opinion 
by the General Counsel of the Qimmission. The Commission can repudi- 
ate this opinion without getting into the embarrassing position of having 
openly to repudiate itself. This advjnt.ige, however, is more apparent than 
real, for when the General Counsel’s opinion is issued to the public in the 
form of an official Commission release it has received, prior to its publica- 
tion, the actual approval of the Oimmission. A fourth, an informal opinion 
of the General Counsel, has no such standing. For its quality is stamped 
upon Its face by the concluding phraseology which declares that it repre- 
sents merely the opinion of the General Qiunsel and should not be taken 
as an expression of the views of the Commission. It is commonly employed 
as a means of resjxinding to inquiries. It receives no publicity nor is it nor- 
mally a subject of discussion by the Commussion as a whole or by any of 
its individual members. What weight the courts will give these various ex- 
pressions of administrative judgment and practice remains to be seen. All 
have developed empirically in response to the needs ol administration as 
those needs were viewed by that particular agency.’’ 

Decisions 

The policy of an agency may be developed through its judicial 
decisions. The case usually comes to the tribunal on a record made 
at a public hearing and already having a background of the broad 
policy as applied in the field. In its decision the agency can test the 
effect of its policies when put into practice and may maintain a 

“Landis, The AdmtnistraUue Process, p. 84. For an interesting statement of 
the point of view of the practitioner who must carefully examine all these items 
before advising a client or in the preparation of a case for presentation to the 
agency, see Caldwell, Comments on the Procedure of Federal Administrative 
Tribunals, with Particular Reference to the Federal Communications Commis- 
sion, 7 Geo. Wash. L. Rev. 740 (1939). 
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policy already in force, modify it, or adopt a new policy. Where an 
agency decides a case on the basis of an established policy, it may 
refer to earlier opinions or to its rules, but if there is a new policy 
or an amendment of an old one there is much to be gained by the 
writing of an opinion. 

One value of writing an opinion would be the clarification of the 
problems in the mind of the writer. The task of finding the reasons 
to serve as the basis of an order is an intellectual exercise which tests 
the validity of the course of reasoning that led to the decision. It 
may modify’ the first decision, and if it only strengthens the writer 
in his original opinion, it will at least have resulted in a public state- 
ment of reasons which will guard against a hasty and ill-considered 
change in policy in the future.^ 

The principle as expressed in a well-reasoned opinion will serve as 
notice to the public in the same way that a decision of a court ex- 
presses its policy in the interpretation or application of a statute.® 
When an administrative agency adopts a new policy or changes an 
existing one, the reasons for doing so should be clearly expressed so 
that the persons subject to its jurisdiction can know what has been 
done and so that the courts will be informed of the reasons for the 
agency’s orders. 

Another advantage of the use of opinions as a means of express- 
ing the policy of the agency is the comparative case with which a 
policy can be changed and the new policy expressed in a later opin- 
ion. The broad policy of the agency will affect the decisions in par- 
ticular cases, and if that broad policy is changed it can quickly find 
its expression in new opinions written by men who share the new 
point of view and who can thus inform the public and their own 
staff" of the policies which will in the future be applie<i. The burden 
of writing opinions in all cases, however, would be heavy and would 

* See Frankfurter, Functions and Procedure of Administrative Tribunals, 12 
V. of Cin. L. Rev. 260, 276 ( 1938). 

® The Federal Trade Commission has been criticized for its failure “to write 
opinions explaining its rulings and analyzing the problems of unfair competi- 
tion.” Handler, Unfair Competition, 21 Iowa L. Rev. 175, 255 (1936). 
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not serve a purpose commensurate with the amount of time con- 
sumed. The agency should not therefore be required to write opin- 
ions in all cases, but it is part of its responsibility to determine whether 
its decision involves a new policy or a change in existing policy to 
such an extent that an opinion should be written. 

The opinions of an agency should be published so that they will be 
accessible to the persons subject to its jurisdiction as well as to the 
members of the bar who practice before it. The published reports 
will not only be useful as a means of deducing the probable policy of 
the agency, but they will also act as a check on arbitrary decisions 
without depriving the agency of the latitude it must have in chang- 
ing or modifying its policy. Furthermore, the influences which may 
be brought to bear upon an agency may be insistent, and the agency 
and its counselors may find the existence of a set of published re- 
ports in which their policies are contained to be a protection against 
suggestions of interested parties to make exceptions in their favor.® 

The publicity which comes from published opinions would serve 
the additional purpose of increasing the individual responsibility of 
the members of the tribunal and of the tribunal itself. They are sub- 
ject to comment in the trade papers and, in striking cases, in the gen- 
eral press or the law periodicals — comment from which the agency 
could profit. Deductions of the general poMcy of the agency from the 
written opinions would also serve to inform Congress and the public, 
so that the agency could be checked if it were taking a path which 
Congress was persuaded should not be pursued. Publicity under our 
democratic system of government, with a free press and free access to 
Congress and its committees, is a means of checking powerful ad- 
ministrative agencies. Publicity through opinions is an advantage to 
an agency which is only too likely to be accused of using star cham- 
ber methods and of favoring certain interests or persons wdio have 
political sup{X)rt. Malcontents there will always be; the disappointed 
suitor is rarely satisfied with the fairness of the decision against him, 

® See McCiintock, The Administrative Determination of Public Land Contro- 
versies, 9 Minn. L. Rev. 638, 645 (1925). 
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but the best proof of the fairness of the agency and of the decision is 
the published opinion itself. 

As a means of expressing policy, the greater flexibility of the judi- 
cial opinion as compared with the legislative regulation will be ap- 
parent where a policy is still tentative. The opinion, as has been noted, 
may be changed from case to case, but where the agency has acted 
legislatively, the question is whether it should not, acting in its judi- 
cial capacity, observe the regulation until the regulation itself has 
been changed by the legislative method. Especially if the regulation 
was made after consultation with the representatives of the industry 
affected it should be changed by the same process, with an oppor- 
tunity for the industry to be heard again and for a careful considera- 
tion of the broad field by the legislative method rather than by a de- 
cision in a single case involving a particular state of fitets. Hardships 
may arise m particular cases from the observance of this principle, 
but it may well be argued that a rule established by the agency 
through the exercise of its legislative power should be observed by 
the agency in the exercise of its judicial power, until there has been 
a change by the legislative method.’ 

But the policy of the administrative tribunal should not be as fixed 
by the rule of siare decisis as that of a court. The agency has rule- 
making or legislative power as well as that of judicial decision and 
can by the use of its legislative power change its judicial rule, a 
power which the courts do not possess. Sitting as an administrative 
tribunal, the agency should be able to modify the principles laid 
down in its earlier decisions. Agencies which write opinions some- 
times cite them in later opinions, an indication that while they gen- 
erally declare they are not bound by the rule of stare decisis they are 
influenced by their earlier opinions. They speak of “following” prior 
decisions, or regard them as “controlling,” “decisive,” “conclusive,” 
or they speak of “distinguishing,” or “overruling” their own cases. A 
point may be considered as settled by a prior case or a dissent based 

^ See Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U.S. 370 

(1932)- 



EXPRESSION OF POLICY 


63 

on an existing precedent or written because the policy set forth in the 
majority opinion is considered by the writer as constituting an unde- 
sirable precedent.® 


Rules and Regulations 

A formal method by which administrative agencies make and ex- 
press their policies is through substantive regulations.® These represent 
the result of the exercise of legislative power and, if so provided by 
statute, they may have the force and effect of law. The making of 
such regulations, the performance of the legislative function for sup- 
plementing or rounding out the statute, falls only incidentally within 
the range of this study. 

However, formulation of rules and regulations through the use of 
the procedure employed in the exercise of the judicial function has 
been prescribed in some instances and has been recommended for use 
in a wide ficld.^® A beginning in this direction was made in the Fed- 
eral Food, Drug, and Cosmetic Act enacted in 1938. Under that Act 
the Security Administrator “on his own initiative or upon an appli- 
cation of any interested industry or substantial portion thereof stat- 
ing reasonable grounds therefor, shall hold a public hearing upon a 
proposal to issue, amend, or repeal any regulation contemplated by” 
certain sections of the statute. There must be notice of the hearing. 
The notice must set forth the proposal in general terms and specify 

" For information on the practice of the Interstate Commerce Commission in 
this respect, sec Pittman, The Doctrine of Precedents and the Interstate Com- 
merce Commission, 5 Geo. Wash. L. Rev. 543 (1937)- For a discussion of stare 
dectsis in the National Labor Relations Board and the Securities and Exchange 
Commission, see Note, Administrative Law — Stare Decisis in N.L.R.B. and 
S.E.C., 16 N.Y.lJ.L. 0 . Rev. 618 (1939); and in the General Land Office, Mc- 
Clintock, The Administrative Determination of Public Land Controversies, 9 
Minn. L. Rev. 638 ( 1925). 

* As distinct from procedural regulations, >.e., those concerned with the inter- 
nal affairs and methods of the agencies. Frederic P. Lee makes a distinction in 
regard to substantive regulations between “legislative” and “interpretive” regu- 
lations. Lee, Legislative and Interpretive Regulations, 29 Geo. L.J. 1 (1940). 

Logan Bill, S. 915, 76th Cong., ist Sess. (1939). 
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the time and place of the hearing, at which any interested party may 
be heard in person or by his representative. The order making, 
amending, or repealing a regulation or determining not to take ac- 
tion must be based on “substantial evidence of record at the hearing 
and shall set forth as part of the order detailed findings of fact on 
which the order is based.” This order may be reviewed on the peti- 
tion of any person who would be adversely affected by it to the cir- 
cuit court of appeals (ot the circuit where such person resides or has 
a principal place of business, and the court may affirm the order or 
set it aside, in whole or in part, temporarily or permanently. The 
findings of fact arc conclusive “if supported by substantial evidence.” 
At the request of the petitioner the court may order additional evi- 
dence to be taken before the Administrator, but the court must be 
satisfied that this evidence is material and “that there were reason- 
able grounds for the failure to adduce such evidence in the proceed- 
ing before the Administrator.” If the Administrator in his order re- 
fuses to issue, amend, or repeal a regulation, the court may direct him 
to take positive action in respect to such regulation, in accordance 
with the law.” 

This procedure has been in effect only a short time, so that experi- 
ence on which to base a judgment in regard to it is not available. But 
should it be successful — and there is no reason to believe the con- 
trary — its success will not be a final proof that it can operate in a dif- 
ferent field, or that it is necessary or desirable in other fields in which 
substantive regulations arc made. Where a regulation involves a tech- 
nical question, the method of informal consultation of the technical 
staff with private specialists’* and final decision by the agency head, 
advised by the technical staff, would seem a quicker and more effec- 

" 21 U.S.C. §371 (c), (f). A similar procedure for the promulgation of sub- 
stantive rules in a narrow field has been provided in the Fair Labor Standards 
Act of 1938. 29 U.S.C. §§208, 210. 

This includes the public hearings conducted informally at which experts 
and interested parties testify and give their opinions, and from which, as con- 
trasted with formal hearings, there is no direct appeal to the court. 
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tivc method of preparing such rules, especially if they do not have 
the force and effect of law. For example, the rules of the Federal 
Communications Commission concerned with technical aspects of 
broadcasting applying to the whole industry, and the rules in re- 
spect to accounting promulgated by the Securities and Exchange 
Commission were the result of informal consultation by the techni- 
cal staffs of the agencies with other technical experts,*'' and there 
would seem little to be gained by the formality of a public hearing 
and immediate court appeal. The court in passing on such technical 
questions would have to depend on the technical evidence in the rec- 
ord. Congress should consider in each situation which must be met 
by administrative rulemaking the advantages of the judicial proce- 
dure in comparison with those of alternative methods, for example, 
informal consultation by the staff and the heads of the agency with 
private experts and experienced persons and more or less organized 
conferences, whether formal or informal. 

Consultation with the interests subject to its jurisdiction is an im- 
portant part in the process of securing the information upon which 
to base the policies which an agency will enforce, whether through 
its decisions or through its regulations or instructions to its staff. For- 
mal conferences have been used by some, agencies, notably the Fed- 
eral Trade Commission, as a means both of informing the agency 
and of making a record on which recommendations may be based. 
While recommendations resulting from such conferences are not 
binding, they are the recommendations of members of the industry 
concerned and, if approved by the agency, constitute an expression 
of its policy. These recommendations, however, have not the effect 
of a regulation. In a particular case in which the agency is acting ju- 
dicially, the question must be considered anew and evidence sub- 
mitted upon which the agency may make findings and an order.” 

** Landis, The Administrative Process, pp. 41-46. 

Monograph of the Attorney CJeneral's Committee on Administrative Pro- 
cedure, Sen. Doc. No. 186, 76th Cong., 3rd Sess. ( 1940) pt. 6, p. 31. 
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These recommendations, however, have a moral effect in securing 
voluntary compliance in an industry or branch of an industry, so 
that the need for taking legal action will be very much lessened.’® 

The extensive use of trade practice conferences appears in a report 
of the Federal Trade Commission: “Since the inauguration of this 
work (1919), approximately aoo industries have undertaken the es- 
tablishment of trade practice rules under the Commission’s auspices. 
These industries are varied in character, with membership ranging 
from several hundred to many thousand.”"' Henderson comments 
on the effectiveness of these informal proceedings by the Feileral 
Trade Commission : 

It is interesting to note that the reports of the extra-legal proceedings 
known as “trade practice submittals” are invariably more illuminating, 
more judicial in tone, and more imbued with the scientific spirit, than are 
the findings entered in formal proceedings. Distinctions arc more carefully 
stated, and arguments reviewed and disposed of. Again it may be due to 
the form of the report rather than to any flaw in the justice of the deci- 
sion, but the usual impression is that the man who dr.ifts the report of the 
trade practice submittal is honestly searching for the truth, while the ex- 
aminer or attorney who prepares the formal findings seems often to be try- 
ing to merely win the case for the Commission. The business men who at- 
tend these meetings seem to have accepted them in the same spirit, and I 
have no doubt that the educational influence of a single trade practice sub- 
mittal is as valuable as the coercion of a host of formal complaints and 
orders.”^ 

Such conferences have advantages, except in particular cases, over 
the fixing of policy by formal judicial procedure. They are not 
limited to a special set of facts or necessarily to a single trade prac- 
tice, but they permit discussion by an assembly of persons, experi- 

Federal Trade Commission, Annual Report, 1939, p. 127. 

’•Federal Trade Commission, Annual Report, 1927, p. 7. Kittellc and Mos- 
tow, A Review of the Trade Practice Conferences of the Federal Trade Commis- 
sion, 8 Geo. Wash. L. Rev. 427, 449-450 (1940). 

’’ Henderson, The Federal Trade Commission, pp. 243-244. 
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enced in the trade, meeting with ofificers of the agency who can view 
practices in the trade impartially and with an eye to the protection of 
the consumer as well as to the safeguarding of businessmen against 
unfair competition. The resulting conclusions will represent a broad 
view in respect to particular practices against the background of the 
course of business in the trade — the best basis for a legislative conclu- 
sion. 

While research into the expression of policy by regulation has not 
formed part of this study, it may be suggested that with its organiza- 
tion and its long experience the Federal Trade Commission might be 
vested with power to make regulations having the force of law, fol- 
lowing the precedent of the Food and Drug Administration. If 
the purpose were to make a regulation, the procedure of trade prac- 
tice conferences might well lie improved, the issues made more defi- 
nite. The Commission would have to prepare a project to state to the 
conference, and the discussions would Ise pointed if those present 
knew that out of them might come a regulation which private per- 
sons would have to obey and officers of the Commission could en- 
force. If the statute gave such regulation force of law, the Commis- 
sion could in a prosecution allege a violation of the regulation. Fur- 
thermore, Congress might provide that the findings and record on 
which the regulation was ba.sed could be admitted in explanation of 
the regulation when the matter w'as presented to the court. 

Such regulations could be amended by the legislative method, but 
while in effect they should govern the action of the agency. There 
would be a rule to which private persons could point in dealing with 
the officials of the agency and m planning their own enterprises, but 
a rule which could be amended easily if need appeared. This very 
case of change, however, would require that the rules should not be 
retroactive. 

In otlier than exceptional ciicumstanccs the individual should not have 
to run the risk that a change of mind by the administrative officer or 
agency may result in a retroactive change in regulations to his disadvan- 
tage. Rctro.ictive legislative powers in the hands of Congress have much 
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less likelihood of abuse than in the hands of administrative officers or 
agencies not content with remedying their mistakes for the future only. 

In a few instances Congress has imposed statutory limitations remedy- 
ing these difficulties. Thus it has provided in the Securities and Exchange 
Act of 1934 that: “No provision of this Act imposing any liability shall 
apply to any act done or omitted in good faith in conformity with any rule 
or regulation of the [Securities and Exchange] Commission or the Board 
of Governors of the Federal Reserve System, notwithstanding that such 
rule or regulation may, after such act or omission, be amended or rescinded 
or be determined by judicial or other authority to be invalid for any rea- 
son.” Such a provision accomplishes two results. It necessarily leaves the 
statutory rule unchanged and thereby protects the individual who chooses 
to rely on the statute rather than on the regulation. However, if the indi- 
vidual chooses to rely not on the statute but on the Government’s own 
regulation (whether it is an interpretive regulation that erroneously con- 
strues the law or for other reasons is not followed by the courts, or is a 
legislative regulation that is ultra vires), such a provision also protects the 
individual up to the time that the invalidity of the regulation is deter- 
mined cither by decision of the court or by amendment or rescission by the 
administrative officer or agency, and further protects the indiv1du.1l against 
retroactive amendment or rescission of the regulation.’* 

The regulations would have advantages for the public. Persons 
whose activities arc subject to regulation by the agency would have 
standards to guide them in carrying on their affairs and could lay 
their plans in advance with more confidence. In dealings with sub- 
ordinate officials of the agency private persons could point to regula- 
tions having the force of law as binding the officials of the agency as 
well as the private persons and so would have a protection against 
any tendency to arbitrary action on the part of subordinates. On the 
other hand, subordinate officials would have the advantage in dealing 
with private persons that they could point to the regulations as limit- 
ing their authority to make allowances and as fixing for them as well 

** Lee, Legislative and Interpretive Regulations, 29 Geo. L.J. i, 30-31 ( 1940). 
For criticism of the work of the Commission, see Handler, Unfair Competition, 
ai Iowa L.Rev. 175 (1936). 
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as for the private person a standard from which they could not vary. 
In the difficult task of maintaining discipline of its subordinates over 
so wide an area as that covered by the United States, the heads of the 
agency would be aided by the regulation in checking any excess of 
authority or any tendency to favor one or another private person con- 
trary to the policy of the agency as expressed in the regulations. 

Regulations having so important an effect would need to be based 
on experience and careful consideration by the experienced staff of 
the agency and by the heads of the agency themselves, and their for- 
mulation would have to be preceded by conferences with the persons 
to be subject to them. These conferences and consultations may help 
achieve two desirable ends which should improve the relations be- 
tween the agency and the persons subject to its jurisdiction. In the 
first place, they serve as a method by which the agency can acquire 
that understanding of a business or social situation necessary to make 
eftcctivc regulations. In the second place, they are convenient ways of 
informing the persons who will be subject to the regulations of their 
scope and content and of the advantage to them of their observance. 
One of the best ways of acquiring this information in a new agency, 
or in an old agency in respect to a new situation, is by the “gradual 
process of judicial inclusion and exclusion”^® through hearings of a 
judicial character. An agency should be slow in attempting to make 
rules and regulations covering its activities before it has had experi- 
ence. Furthermore an agency is set up to administer a law, and 
where it discovers infractions of what it considers the policy of the 
law it must take action whether or not it has formulated a regulation 
covering a particular point. An agency therefore should proceed cau- 
tiously in formulating regulations, but when its policy is fairly estab- 
lished there are evident advantages in formulating it in a regulation. 

Control of Agency 

Under our democratic system these powerful organs of government 
are subject to control through Congress, the courts, and the Execu- 

Federal Trade Commission v. Raladam Co., 283 U.S. 643, 648 (1931). 
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tive, and also by the force of public opinion, either the organized 
public opinion of the industries and the labor unions or that of dis- 
interested groups set up to advance the public welfare. This last form 
of control would, however, be far less effective were it not for the 
procedure of Congress which permits a strong public opinion to be 
reflected in hearings befiire committees or in debates upon the floor. 
It is often public opinion working through such groups that starts 
the congressional action which may result in modifying the policies 
of the agency, either directly through amendment of the statute or 
indirectly through the power of the Senate to refuse to confirm ap- 
pointments. Public opinion may move the President to exert his in- 
fluence on the agency to effect a change for which there is public 
pressure. Public opinion may also have a direct effect on the action 
of an agency. Some examination of the way in which these various 

checks may operate is appropriate in a study of the procedure of ad- 

* * * * **0 
ministrative agencies.* 


Congress 

Congress, which has created die agency and has given it power, 
may limit that power or even abolish the agency. This is a control 
which is not likely to be exercised except in regard to a matter which 
has aroused a very appreciable public interest, but accountability to 
Congress must always be reckoned with by an administrative agency. 
This accountability may be effective, cither in producing a modifi- 
cation of the statute or, more often, in affording a ftirum in which 
there may be public criticism of the agency directed definitely 
toward suggestions for changes in the statute creating it. Criticism 
in Congress of an agency may begin by a sjieech on the floor or by 
the introduction of a bill and become crystallized when brought be- 
fore a standing committee at hearings on the bill in which the op- 
ponents and proponents of modifications of a statute administered by 

For a discussion of safeguards against abuse of the rule-making power of 
the agencies, see Comer, Legislative Functions of National Administrative Au- 
thorities, Chap. VI. 
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the agency may have an opportunity to be heard. The agency will 
also have an opportunity to appear at these hearings in defense or 
explanation of its own position or to support its own request for 
change in the law, so that the committee and the public may be in- 
formed of the arguments both for and against the proposed change. 
When the subject of these hearings interests the public the newspa- 
pers will report them and take part in di.scussion, which is likely to 
be more than a general criticism or approval of the agency and may 
be focused on specific changes in its policy. Interest groups will bring 
pressure to bear in respect to amendments dealing with specific ques- 
tions with which the public is not concerned. 

As a result of the hearing, not only will the committee, Congress, 
and the public be informed of the objections and recommendations 
of all sides, but the agency itself can gain an understanding of pub- 
lic opinion and of the feeling of Congress. This may induce it to 
modify its position or its procedure, because it realizes that it has 
been making a mistake or because it may feel that by making the 
change on its own initiative it may prevent a more stringent change 
by Congress. 

The reputation which an agency has acquired, and its consequent 
standing with members of the committee who are particularly con- 
cerned with the subject of its activities, and with Congress gener- 
ally, may influence the acceptance of proposals to extend its powers 
or to limit the control of the courts over it. For instance, many 
statutes extending the jurisdiction of the Interstate Commerce Com- 
mission were enacted because of the record of the Commission in 
the administration of earlier laws committed to its jurisdiction. As 
it established itself in the judgment of Congress and the public, its 
powers were extended broadly so as to make it far more important 
than the original body set up to deal with complaints of individual 
interests against the powerful railroad companies. Similarly, the stat- 
ute extending the power of the Federal Trade Commission over de- 
ceptive acts and practices and false advertising was influenced by its 
standing with Congress. Confidence in the administration of the 
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Perishable Agricultural Commodities Act, for example, was regis- 
tered by Congress in passing the amendment authorizing the Secre- 
tary to enforce orders under it through revocation of licenses of 
marketing agents, in addition to the already existing method of se- 
curing payment by recourse to the courts. 

On the other hand, the sharp criticisms of the National Labor 
Relations Board and the many suggestions for amendments to the 
Act, from both employer and labor groups, amendments which 
would limit rather than extend the power of the Board, are evidence 
that the Board, in dealing with the highly contentious field in which 
it operates, has not acquired in the legislative or public estimation 
the standing of the older bodies. 

Congress is not limited, however, to consideration of amendments 
to the statutes as the occasion for investigating the operations of an 
agency. Congress, or either house, may at any time create an inves- 
tigating committee. Since an investigation is usually carried on by 
an appropriate standing committee, the creation of a special investi- 
gating committee is likely to imply dissatisfiiction by Congress with 
the standing committee. There is also the annual opportunity for 
questioning the administration of the agency, cither in principle or 
in detail, through the hearings conducted by the committees on ap- 
propriations of the Senate and the House of Representatives. In 
these hearings the officers and heads of the agency must appear and 
submit to questioning, both as to their general policy and as to their 
expenditures, and the amount of the appropriation may depend on 
the result of the hearing, or a particular activity may be curtailed 
by cutting or omitting the item in the budget to cover its expenses. 

Another way of influencing the policies of the independent agen- 
cies lies in the constitutional power of the Senate to refuse confir- 
mation of appointments. This power the Senate is more willing to 
exercise in respect to independent agencies than in respect to ap- 
pointments in an executive department, particularly in case of offi- 
cers upon whom the President is entitled to depend for advice and 
for the carrying out of his own policies. It is proper in such case that 
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the Senate should be unwilling to exercise its power to prevent an 
appointment taking effect. In the independent agencies, however, 
where the agencies are carrying out a policy of Congress laid down 
in a statute, the Senate is readier to express its own opinion and to re- 
fuse confirmation of persons whose points of view in carrying out 
the functions of the board or commission to which they have been 
appointed arc not satisfactory to it. 

The Courts 

Over the policies enforced by administrative agencies the courts 
have little control. They may interpose a certain check in determin- 
ing whether Congress in enacting the statute has declared a general 
or basic policy with sufficient definiteness to escape the objection 
against delegation of legislative power and, given such a basic 
policy, the courts may come into play for determining whether the 
agency stays within the policy fixed by Congress. In practical op- 
eration neither of these aspects of control is substantial, for the rea- 
son that the basic policy itself may be stated in very wide terms. In 
1935 the Supreme Court held two congressional provisions invalid 
as not setting a sufficiently definite standard."^ No subsequent de- 
velopments have indicated whether the Court has reduced or relin- 
quished its former requirements on the subject of delegated power, 
though the evidence is abundant that the Court no longer offers a 
substantial check against Congress in the fiirmulation and enforce- 
ment of policy. 

Hence, persons or groups dissatisfied with the substance of stat- 
utes must seek relief through amendments to the law, just as they 
must seek congressional action for any extension of the powers of 
the agencies. As the check of the courts on the substantive provi- 
sions of statutes diminishes, the importance of the work of the con- 
gressional committees becomes more apparent. It is before these 
committees that representatives of the different interests may urge 

Panama Refining Co. v. Ryan, 293 U.S. 388 ( 1935), and Schechter Poultry 
Corp, V. United States, 295 U.S. 495 {1935). 
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their points of view and suggest changes in the bill to meet their 
objections or accomplish the purposes which they have in mind. 

The President 

The President has great influence in making the policies expressed 
in the Acts of Congress setting up controls over business and social 
activities. If he opposes a new control or the extension of an existing 
one, he can through the veto practically make it impossible to carry 
out, and it is with his initiative, or at least with his support, that most 
of the regulatory statutes are passed. When a new agency therefore 
is set up the President will exercise great influence on its policy, and 
it will be his general policy as well as that of Congress that the agency 
is carrying out. His views as to the scope of the power conferred on 
the agency and the way in which it should be exercised will have 
great weight. He appoints and removes, though his power of re- 
moval may be limited. In appointing heads of agencies he will select 
persons in general sympathy with his ideas of what the policy should 
be; and his influence over his own appointees, both as Chief Execu- 
tive and as the head of his party, will go far toward keeping them 
in line with his views as to general policy Public opinion is certain 
to influence the action of a political officer like the President, but as 
against expressions by groups he may rely on the approval of his 
point of view as reflected in his popular majority and in the mandate 
which he feels was given him by the electorate. In his appointments 
he must furthermore take into consideration the power of the Sen- 
ate, also affected by public opinion or by its own view of public 
policy, to refuse confirmation of his appointments. 

Where, however, the head of an agency is a commission or board 
with overlapping terras, especially if the terms are long, the Presi- 
dent’s general policy may come in conflict with that of the majority 
of the board or commission, and it may be some time after he comes 
into office before he has an opportunity to appoint a member of like 

** Herring, The Federal Power Commission and the Power of Politics, 15 
P.[/.Forr. 223, 292 (1935). 
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mind with his own. If the board or commission be strongly en- 
trenched with the public, it may well be able to maintain its own 
policies until sufficient new appointments have been made to change 
the majority of the personnel, or, where the President has the power 
of removal, he has exercised that powcr.“ A discussion of the conse- 
quences of possible diversity of policy, even of broad policy, between 
the President and an agency lies outside the scope of this study.^^ 
Both are charged with the duty of carrying out the policy of the law 
as laid down by Congress, but notably where the agency is perform- 
ing its judicial duty or a legislative duty such as rate fixing, it would 
seem that the agency should act with a full sense of its independent 
responsibility under the law. 

It is of course impossible for the President to exercise supervision 
o\cr the policies of the agencies except in a general fashion. He will 
not often question a policy to be applied to a particular situation or 
in a particular case unless the decisions of the agency would have an 
important consequence on a general policy which he is desirous of 
putting into effect. 

Public Opinion 

The agencies must always consider theibrcc of public opinion as a 
check upon their activities. Under the aegis of free speech and press 
this country is well equipped with the means of creating and giving 
expression to opinion by spoken word and printed page. Through 
the publicity given to hearings and decisions and through the space 
given to important addresses by members of the agencies, there is 
presented to the public a large amount of evidence of what the 
agency is doing, upon which adverse or friendly comment may be 
based. The agency has the initial advantage that it was created to 
cope with what was considered an evil by public opinion sufficiently 
strong to cause Congress to act. But the public is rarely unanimous 

Humphrey’s Executor v United States, 295 U.S. 602 (1935). 

See Report of the President’s Committee on Administrative Management, 

1937- 
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in its opinion, and there is always on the other side a vigorous dissent 
which continues to take an active part in criticizing the agency while 
it is being tested by its accomplishments. 

As times goes on and as the agency proves itself, as has the Inter- 
state Commerce Commission, the opposition lessens or appears only 
sporadically and, where it is of consequence, is devoted to an attack 
on details of the law rather than on the agency itself. But during the 
first years of an agency the opposition will reflect in its attacks the 
bitter feelings which marked the fight over the passage of the origi- 
nal Act. As the agency progresses it sometimes arouses hostility among 
those who favored passage of the statute but who have become dis- 
satisfied with its administration. On the other hand, many of its 
original opponents may as time goes on find it on the whole useful 
and, while endeavoring to modify the law to make it operate more 
to their liking, are inclined to defend rather than attack the basic 
statute and its administration. This democratic process of criticism 
and correction may find its final expression in the committees and on 
the floor of Congress, or it may be brought to bear directly on the 
agency and so effect a modification of its policy. 

A recent example of the role which may be played by the public is 
in the watch kept on the Federal Communications Commission in 
respect to censorship. Although the statute expressly forbids censor- 
ship,^® the Commission is sometimes urged to use its powers of in- 
direct control over a particular station whose programs or advertis- 
ing have aroused the indignation of a few or many objectors. When 
the dramatic Orson Welles radio program depicting the attack of 
the Martians in New Jersey caused such a commotion, the Commis- 
sion was criticized for not having prevented the sketch from being 
put on the air.®” However, when in response to another complaint 
the Commission designated for hearing the license renewal of a sta- 
tion which had carried Eugene O’Neill’s play “Beyond the Hori- 
zon, there was a great storm of public protest and the designation 

•® 47 U.S.C. §326. Neu> Yor\ Times, November i, 1938, p. 26. 

15 Broadcasting 22 (Oct. 15, 1938). 
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was withdrawn. Criticism by the public and the trade press of the 
Commission’s action on program complaints finally caused it to ap- 
point a committee to investigate the complaint procedure, and changes 
were put into effect as a result of the committee’s report and recom- 
mendations.®' How far strong expression of public opinion influenced 
the National Labor Relations Board to change its rule forbidding 
employers to ask for elections on bargaining units cannot be stated, 
but it must have had effect.^” 

General criticism will go only to issues, usually dramatic issues 
which attract the attention of a large section of the public, but there 
is a special public, more directly affected by the activities of a particu- 
lar agency, which is concerned not only with the important questions 
of general interest but also with minor policies and with detailed 
regulations or rulings of the agency. This is the public which func- 
tions in trade conferences, directly consulting with the agency on the 
policies which concern it. The specialized press also must keep in- 
formed of the operations of the agency and is an organ for criticism 
and suggestion by its public, bringing to bear upon the agency the 
opinion of the interested professional or trade or labor union group. 

Criticism of an agency may be unjust and may be founded on a 
mistaken notion of the nature of the powers or duties of the agency. 
There may be deliberate misrepresentation in statements pro and con 
and, instead of the criticism being an honest effort to point out mis- 
takes in law or in procedure, statements and arguments on both sides 
may be so highly colored as to throw an entirely unfair light on 
what was done. This is inevitable in the carrying out of the process 

**On February 27, 1939, the Federal Communications Commission an- 
nounced that It would no longer issue temporary licenses to stations under in- 
vestigation, that complaints would be handled more )udiciously, and that in- 
formal complaints would not be revealed to the public until some positive action 
had been taken by the Commission, at which time an informative press release 
would be distributed. 16 Broadcasting 16 (March i, 1939). 

*“ Statement of Senator Robert F. Wagner to Senate Committee, Neu/ Yor^ 
Times, April 12, 1939, p. 18: “There is wide support for an amendment which 
would permit employers to petition for elections.” 
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of informing the public by advocates rather than by dispassionate 
students and, where opinion on both sides of a question is heated, 
the advocate will get a hearing that may be denied to the nonpartisan 
expositor of the facts or the law, whichever side he may take in the 
argument. Unfortunate as may be the consequences of intemperate 
advocacy and partisan criticism, they result from that freedom of 
speech and of the press which, as the mouthpiece of public opinion, 
is an important means of informing and warning powerful agencies. 



CHAPTER III. SANCTIONS 


T he term “sanction” is sometimes used to include all methods 
of shaping unofficial conduct in order to effectuate official 
policy.’ This chapter is primarily concerned with only a small 
part of that great field, those sanctions which are employed by federal 
administrative agencies acting Judicially. In order to indicate the 
relative position of this part of the field, some discussion of other 
types of sanctions is necessary. 

Sanctions T hat Are Not Part of the Judicial Function 

Many extremely effective administrative methods of shaping con- 
duct are better classified as nonjudicial, either because they are not 
based upon consideration of individual situations or because they 
lack the formality of final determination. Exhortation, education, 
and propaganda, for example, are nonjudicial sanctions frequently 
employed by administrative agencies as methods of effectuating offi- 
cial policy. In the administration of the Food and Drug Act “it is be- 
lieved that more effective compliance with the law may be obtained 
by showing reputable manuficturers how to bring their products into 
conformity with its terms than by imposing fines or effecting seizures 
and confiscations after the violation has been committed.”* The 
standards developed by the trade practice conferences of the Federal 
Trade Commission are made effective, in so far as they are effective 
at all,'* largely by methods of exhortation and education.^ The sanc- 

' “These implements or remedies to eflcctuatc policies can appropriately be 
called sanctions. . . . Sanctions, or the methods that exist Hir the realization of 
policies, may be thought of as constituting the armory of government.” Landis, 
The Administratwe Process, pp. 89-90. 

‘Report of the Chief of the Bureau of Chemistry, 1926, p. 20. 

“ See Handler, Unfair Competition, 21 Iowa L. Rev. 175, 253-255 ( 1936). 

* Memliers of the industry are asked to sign an “acceptance” of the rules, but 
the acceptance is not considered to have any legal effect as a contract or otherwise. 
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tion is an appeal to economic selAinterest. Official action is confined 
to indicating the danger, encouraging action to meet it, and provid- 
ing advice, information, and procedure. 

Intermediate and Final Sanctions 

The chronological sequence of sanctions carries with it no indica- 
tion of the point at which a sanction is actually effective. Mandatory 
orders, both prohibitory, such as the injunctions of courts and the 
cease and desist orders of administrative agencies, and directive, 
might be thought of as intermediate. Failure to obey such orders 
may lead to further proceedings and, finally, to the imposition of a 
fine or to imprisonment. But this, too, is in a sense merely intermedi- 
ate. Enforcement, the ultimate compulsion, is not with the court or 
the administrative agency. The path, if followed far enough, may 
lead to an official physical power alone as the final sanction. All ac- 
tion short of this will then have a prospective character. But such or- 
ders, whether directives to act or to cease from acting, or to pay 
damages or a fine, or to suffer imprisonment, arc personal and indi- 
vidual compulsion, in contrast to legislative directives which arc gen- 
eral and impersonal.'^ The application is unmistakable, the compul- 
sion in practical effect immediate, whatever the dispute as to the part 
played by the tacit threat of ultimate power.® 

Court enforcement is provided by statute for the orders of most 
federal administrative agencies. Violation of a cease and desist order 
of the Federal Trade Commission is a criminal offense punishable by 

® “What distinguishes legislation from adjudication is that the former affects 
the rights of individuals in the abstract and must be applied in a further pro- 
ceeding before the legal position of any particular individual will be definitely 
touched by it; while adjudication operates concretely upon individuals in their 
individual capacity.” Dickinson, Adminisirative Justice and the Supremacy of 
Law tn the Vntted States, p. 21. See also Fuchs, Procedure in Administrative 
Rule-Making, 52 Harv. L. Rev. 259, 263-265 (1938). 

• Compare the declaratory judgment. “The display of force is quite unneces- 
sary to give effect to the decision. The more highly organized a society becomes, 
the less occasion is there to display force in order to secure obedience to its decrees 
and adjudications.” Borchard, Declaratory Judgments, p, 10. 
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fine and imprisonment, as is operation after the refusal of a license 
by the Federal Communications Commission or the use of the mails 
to distribute securities after the Securities and Exchange Commission 
has issued a stop order. Some agencies, like the National Labor Rela- 
tions Board, even have to apply to the court for a decree before there 
can be punishment for disobedience. Still, it is wholly unrealistic to 
speak of the courts’ decrees in these cases as the “real” sanctions. 
The thousands of cases where conduct has been modified to accord 
with the orders of the administrative agencies without any action 
whatsoever by the courts evidence the reality of the intermediate 
sanctions. 

There are many methods of effectuating policy by direct personal 
compulsion which do not involve even a threat of ultimate official 
power. Economic competition with those whose conduct the govern- 
ment seeks to influence is one such method.^ Publication of devia- 
tions from approved conduct, the fixing of standards which become, 
without official prohibition, the required standards, nonexclusionary 
licensing as a designation of fitness are tried and effective sanctions 
which depend wholly on the exercise of unofficial compulsion, since 
from them there is no further recourse to ultimate official power. 

Inspection and Investigation 

Formal intermediate sanctions arc usually admonitory or minatory 
in character; but admonishment and threat are used earlier in the se- 
quence of sanctions than the stage of formal determination,® and in- 
formal preparatory sanctions are of far greater import in actual effect 
than is formal action.” The inspection and investigation functions of 

’ “It is not without moment that the economic effectiveness of the resort by 
government to this device today disturbs private enterprise far more than the em- 
ployment of administrative methods of regulation. Or, to put it concretely, the 
private utilities fear the Holding Company Act less than they do the Tennessee 
Valley Authority.” Landis, The Administrative Process, p. 121. 

* The Federal Food, Drug, and Cosmetic Act expressly provides for a written 
warning as an alternative to prosecution. 21 U.S.C. §336. 

* Landis, in a plea for a study of administrative sanctions, makes no distinc- 
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administrative agencies, for example, are per se enormously powerflil 
weapons for effectuating official policy.’" 

In so far as inspection and investigation are preparatory sanctions, 
their effectiveness depends to some extent on the effectiveness of the 
sanctions for whicli they are preparatory; but they are in themselves 
deterrents from or correctives of the conduct at which the subsequent 
sanction is aimed. The scope of the sujiervisory inspection power is 

tion between directive and preparatory sanctions: “Not even a catalogue of the 
devices for enforcement is to be found, far less a knowledge of the fields in which 
they have been employed. The legislator must puk his weapons blindly from an 
armory of whose content he is unaware. The devices .ire numerous and iheir uses 
various. The criminal penalty, the civil penalty, the resort to the injunctive side 
of equity, the tripling of damage claims, the informer’s share, the penalizing 
force of pure publicity, the license as a condition of pursuing certain conduct, the 
confiscation of offending property — these are samples of the thousand and one 
devices that the ingenuity of many legislatures has produced. Their effectiveness 
to control one field and their ineffectiveness to control others, remains yet to be 
explored. Why is it that the informer’s share, the traditional device of an early 
New England civilization, has generally disappeared from the statute books but 
retains its full force and vigor in the field of customs enforcement’’’ Landis, The 
Study of Legislation in Law Schools, 39 Harvard Graduates' Magazine, 433, 438 
(i93')- 

After his service as an administrator with the Federal Trade Commission and 
the Securities and Exchange Commission, l^ndis repeated his plea for a study of 
sanctions in practically the same words. Landis, The Administrative Process, 
pp. 90-91. 

’"For examples of this type of power sec Securities Act of 1933, 15 U.S.C. 
§77h fe); Securities Exchange Act of 1934, 15 U.S.C. §780; Federal Trade Com- 
mission Act, 15 U.S.C. ^6; Interstate Commerce Act, 49 U.S.C. §13 (2); Com- 
munications Act of 1934, 47 U.S.C. ^403. The provision of the Communications 
Act of 1934 reads as follows; “The Commission shall have full authority and 
power at any time to institute an inquiry, on its own motion, in any case and as to 
any matter or thing concerning which complaint is authorized to be made, to or 
bcfiire the Commission by any provision of this chapter, or concerning which 
any question may arise under any of the provisions of this chapter, or relating to 
the enforcement of any of the provisions of this chapter.” 

The constitutional aspects of this power will not be considered. See Handler, 
The Constitutionality of Investigations by the Federal Trade Commission, 28 
Col. L. Rev. 708, 905 ( 1928); Langeluttig, Constitutional Limitations on Admin- 
istrative Power of Investigation, 28 III. L. Rev. 508 ( 1933). 
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immense. It includes the operation of national banks (and, in fact, 
almost all other banks, since practically all are insured with the Fed- 
eral Deposit Insurance Corporation), railroads and motor carriers, 
those engaged in shipping by water and by air, telephone and tele- 
graph companies, many gas and electric companies, bituminous coal 
producers and distributors, liquor producers and dealers, producers 
and handlers of many agricultural products, issuers of securities, 
stock exchanges and stwk brokers, commodities exchanges and 
brokers, and many others. Agriculture, through visits of the county 
agents, is widely subject to the same sanction and, while the county 
agents' duties are theoretically largely educational and hortatory, 
other methods are available and arc used in the hundreds of thou- 
sands of cases of resettlement and farm loans and subsidies.” The 
personal lives of millions of people, in both their occupational and 
nonoccupational conduct, have become to some extent subject to the 
same type of sanction with the regular visits of the government relief 
investigators. 

On the deterrent side, the investigation sanction includes the hun- 
ilreds of thousands of businesses which are subject to food and drugs 
legislation and to the w’age and hour legislation. The inspection or 
investigation for violation ranges from the considerable regularity of 
the sampling activities of the Food and Drug Administration’* to 
the formal investigations of the Securities and Exchange Commis- 
sion, where there is ordinarily .substantial ground for believing that 
the law has been violated.’* 

There arc of course great differences in the extent of inspection. 

Cf. the Reconstruction Finance Corporation, which exercises actual control 
of many businesses to which it has lent money, requiring agreement to permit 
“supervising influence” in return. 

For a description of these methods see Hayes and Ruff, The Administra- 
tion of the Federal Food and Drugs Act, i Law &■ Contemp. Prob. 16, 25-26 
(> 933 )- 

Formal investigations by the Commission have been said to be “somewhat 
analogous” to grand jury proceedings. In rc Securities and Exchange Commis- 
sion, 84 F. 2d 316 (C.C.A. 2d, 1936). 



SANCTIONS 


84 

Supervision of railroads becomes affirmative regulation and finally 
control. On the other hand, in some of its phases the administration 
of the regulations of the Federal Food, Drug, and Cosmetic Act in- 
volves little more than policing for violation.^* 

Even where an industry is not subject to a single supervision, the 
subjection of various aspects to the inspection of different agencies 

** The nature of an industry may make continuous supervision difficult or 
impossible. Cavers, discussing the legislative history of the Federal Food, Drug, 
and Cosmetic Act, refers to this difficulty: “The committee was charged with the 
task of revising the existing law within the administrative framework created 
for that law, not to revise that framework, even though it were thought insuffi- 
cient to provide complete protection for the consumer. The F & DA has liecn, by 
and large, a policing organization, acting after the event to detect violations of 
the law. The prosecution of violations in the federal courts is vested in the De- 
partment of Justice. The establishment olj for example, a system of licensing con- 
trols, vested in an administration with broad quasi-judicial and quasi-lcgislativc 
powers, would, if feasible, greatly augment consumer protection Yet the legisla- 
tive experience of the bill as drawn clearly demonstrates that a more ambitious 
undertaking would not have been politically practicable. Moreover, it is ques- 
tionable that the administrative and scientific problems inherent in any compre- 
hensive licensing system in this field arc as yet susceptible of solution.” Cavers, 
The Food, Drug, and Cosmetic Act of 1938- Its Legislative History and Its 
Substantive Provisions, 6 & Contemp. Prob. 2, 6-7 {1939). However, ex- 

periment is made in the direction of regulation in this field by the recent stat- 
ute which provides for temporary licensing of producers and packers after a 
finding by the Secretary that a product is injurious to health (21 U.S.C. §144). 
“Following any such finding of the Secretary, manufacturers, processors, or 
packers of such class of fixid arc required to obtain permits to which are at- 
tached conditions governing the manufacturing, processing, or packing meth- 
ods. The system is regarded as a form of emergency control and the permits 
arc required under the Act only for such temporary periods as may be neces- 
sary to protect the public health. However, the Act does not mention any spe- 
cific time limit. While the permit system is in effect no person may introduce 
or deliver for introduction in interstate commerce any cla.ss of food covered by 
the system unless he has in effect a permit. Permits may be suspended by the 
Secretary immediately if any of the conditions thereof have been violated. No 
preliminary hearing is required in view of the necessity for prompt action, but 
the holder may apply for reinstatement and a prompt hearing on his applica- 
tion therefor.” Lee, The Enforcement Provisions of the Food, Drug, and Cos- 
metic Act, 6 Law £r Contemp. Prob. 70, S9-90 (1939)- Kegular factory inspec- 
tion is also provided in the present statute. 21 U.S.C. §374. 
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often approaches the same result. The trend is from policing to su- 
pervision. The absence of supervisory sanctions in some of the newer 
fields of federal action may be merely an indication that the steps 
taken are only the early steps in those fields.'“ 

Sanctions in Informal Settlements; the Threat of Prosecution 

It is impossible to separate the influences which lead to the infor- 
mal adjustments by which so many administrative controversies are 
settled:^" 

in many cases the imperative voice of authority is not the most effective 
method of approach. Something more subtle, more in the nature of media- 
tion and influence, with authority merely in the background, may be 
needed in the constitution of the modern state. A somewhat ambiguous 
form of official action — part service and part control, part executive and 
part judicial, part suasion and part command, part formal and part infor- 
mal-may perhaps best perform that function; . . .’^ 

In many cases no doubt all that is required to influence conduct is 
instruction, in many others, persuasion.^* In most cases threat is in 

""'Cf the developments in the field of relations between the courts and the 
administrative agent les, Chapter IV, “The Courts.” The demand for increased 
effectiveness probably works together witit increased confidence to bring about 
these changes in both cases. 

The informal settlement of controversies which might have led to formal 
hearings and the imposition of formal sanctions has been described elsewhere in 
this study. See Chapter I. “Methods.” 

” Freund, Administrative Powers over Persons and Property, p. 584. 

Apologists for the increase of administrative power tend to emphasize the 
elements of persuasion and education. See, e.g., Gcllhorn and Linfield, Politics 
and l.,abor Relations — An Appraisal of Criticisms of NLRB Procedure, 39 Col. 
L. Rev. 339, 345-346 (1939): “In the event that the Field Examiner is satisfied 
that the charge filed by the union has a sufficient statutory basis, the Board does 
not thereupon issue a complaint, with all the publicity that would be attendant 
upon such issuance. Instead the Field Examiner now privately suggests to the 
employer that he settle or adjust the case. It will not do to say, as has Senator 
Burke, that those suggestions are coercive in ch.iractcr. One would be naive to 
suppose that employers have typically during the past several years been cowed 
by the agents of the NLRB. The truth is that the suggestion to settle is offered as 
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the background as a potential weapon. Whatever the justice of the 
adjustments which settle so many more cases tlian the formal hear- 
ing with its safeguards for the respondent, this informal and prepara- 
tory sanction can be used with an effect that largely nullifies the re- 
spondent’s formal safeguards.^® Dean Landis, writing of his experi- 
ence as chairman of the Securities and Exchange Commission, has 
given a striking estimate of its effectiveness and of the value of the 
protection afforded by the requirement of judicial procedure: 

The ability to sell a substantial block of securities depends upon creation 
of a belief that that issue is, like Calpurnia, above suspicion. . . The 
very institution of proceedings is frequently sufficient to destroy . . . [this] 

an opportunity to escape some of the humiliating consequences of past and de- 
monstrable wrongdoing, in the expectation that the prospects for future accord 
will thereby be brightened. That employers generally so regard the matter is evi- 
denced by the fact that approximately eight out of every nine to whom the op- 
portunity IS gnen, grasp it. Roughly a half of all the charges have been settled 
in this manner before the issuance of a complaint. The value of these settlements 
as an alternative to strikes and the latter’s attendant hardship and privation need 
not be discussed at any length here. Suffice it to say that these settlements, sub- 
stituting persuasion for tests of strength in industrial warfare, represent one of 
the outstanding achievements of the administration of the National Labor Rela- 
tions Act.” 

“Another example, not from my own state, — it was brought in to me by an 
old client, where an insurance company had set up two absolutely valid defenses 
to an action on a policy for some J30,ooo. They had been told by the superintend- 
ent of insurance that if they did not ss’ithdraw those defenses and consent to 
judgment and pay the claim, their license to do business in that stale would lie 
revoked. The company was over too years old, and very solvent, — no question 
about that, — but it was in the troubled days of five or six years ago, and they did 
not dare to face the publicity of having their charter withdrawn or revoked, — 
their license revoked in that particular state, and they wanted to get my notion 
of their defense. I told them their defenses were very good if they could prove 
them. But they paid the claim rather than run the risk of administrative action. 
It later developed, so the client told me, that the chairman of the appropriations 
committee of that particular state, represented the plaintiff, and the appropria- 
tion for the department of insurance was then pending before the appropriation 
committee, and they could not get what they wanted unless this case was settled, 
hence the pressure on the insurance company.” Vanderbilt, Functions and Pro- 
cedure of Administrative Tribunals, 12 U. of Cm. L. Rev. 117, 120 (1938). 
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quality, for the Commission’s allegation that some untruthfulness attends 
their registration is sufficient to create grave suspicion as to their merit. 
. . . Administrative adjudication in these cases is, to all intents and pur- 
poses, final. But more than this, the threat of initiating a proceeding, be- 
cause of its tendency to assail the reputation of an issue ... is sufficient 
in the normal ca.se to bring about compliance with the desires of the ad- 
ministrative. 

The significant power that is exercised by the administrative in these 
cases is in its capacity as prosecutor rather than as judge. The initia- 
tion of a complaint is public. Of itself it is an attack upon the conduct of 
the lespondent. ... 1 advert to this power to prosecute primarily to em- 
phasize the point that the charge of arbitrariness, which is commonly 
made against administrative action, usually appertains to the exercise of 
the power to prosecute rather than to the power to adjudicate. It is re- 
straints upon the exercise of that ptrwer that in my judgment are of far 
greater significance than the creation of restraints upon the power to ad- 
judicate.'"*' 

Chester T. Lane, General Counsel of the Commission, says: 

If nine out of ten Commission orders never reach the courts for review, 
ninety-nine out of a hundred business problems presented to the Commis- 
sion for solutKin ne\cr reach the stage of formal priKcedings even before 
the Commission. If the Commission were siripjred of every vestige of ju- 
dicial power, the problem of administrative tair play would remain sub- 
stantially undiminished."' 

The serious effects of prosecution by the Federal Trade Commis- 
sion, regardless of outcome, give the Commission an effective sanc- 
tion in the threat of prosecution. 

A complaint frequently heard among business men and attorneys who 
have had to do with the Commission, is directed against the injustice of a 
formal complaint by a governmental tribunal, publicly charging serious 
offcn.ses against reputable citizens, and based merely upon a provisional 

Landis, The Administrative Process, pp. 108-1 10. 

Lane, in Symposium on Administrative Law, 9 Am. L. School Rev, 139, 
154, 163 (1939). 
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and tentative belief that the charges may be true. The complaint is given 
to the newspapers and naturally attracts much attention. Many months 
later it may be withdrawn or dismissed, but the injury to the respondent’s 
reputation has already been done.“ 

The danger involved in the unrestricted power to employ the threat 
of prosecution as a sanction is not confined to agencies dealing with 
issue of securities and false advertising, fields where many liberals 
justify vigorous and even unconventional methods of control. The 
charge is made that the Bureau of Marine Inspection and Navigation 
has used the sanction to coerce striking seamen. 

Representatives of unions assert that the threat of instituting proceed- 
ings for revocation or suspension of seamen’s ccriificales sometimes is 
used to intimidate the men during a labor dispute. For example, union 
representatives maintain that supervising inspectors have told striking sea- 
men that, unless they immediately went back to work, proceedings would 
be instituted that same day to determine whether or not certificates should 
be suspended or revoked. In the eyes of the representatives of the union 
the very imminence of the threatened proceeding may constitute intimida- 
tion to end a strike.®’ 

The prosecuting function of administrative agencies is not unlike 
the function of prosecuting attorneys, and it may be objected that 
“reputable citizens” such as those for whom Henderson expresses 
concern ordinarily feel no fear of abuse of power by these officials. 
Nevertheless there are differences between the power of the prosecut- 
ing attorney and the prosecuting power of administrative agencies 
which tend to make the threat of prosecution in the hands of the lat- 
ter in some cases a more effective sanction and one for which, if re- 
straints are required, there must be different restraints. 

Differences in effectiveness depend to some extent on differences in 

** Henderson, Tie Federal Trade Commission , pp. 330-351. Cf Monograph 
of the Attorney Cicneral’s Committee on Administrative Procedure, Sen. Doc. 
No. 186, 76th Cong., 3rd Scss. ( 1940) pt. 6, p. 12; Handler, Unfair Competition, 
21 Iowa L. Rev. 175, 252 (1936). 

** Monograph of the Attorney General’s Committee on Administrative Pro- 
cedure, Sen. Doc. No. 1S6, 76th Cong., 3rd Sess. ( 1940) pt. 10, p. ii, n. 13. 
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prestige. The prosecuting attorney is well known, an individual, a 
familiar figure in his community. Administrative agencies, on the 
other hand, are impersonal arms of the federal government; their 
influence is nationwide; their prestige is backed by many ideas and 
ideals of government which may be in fact but vaguely related to the 
agency in question. Moreover, the local prosecutor is usually directly 
accountable to the local electorate for his acts, whereas the board in 
Washington is far more remotely accountable. 

Restraints upon the use of the prosecuting power by administra- 
tive agencies are now largely internal and subjective. Dean Landis 
has said of them: 

Checks upon arbitrariness here must he within the .administrative itself. 
. . . The nature of what those restraints can be, I have referred to before 
— professionalism in spirit, the recognition that arbitrariness in the enforce- 
ment of a policy will destroy its effectiveness, and freedom from interven- 
ing irrelevant considerations.^^ 

However, even in the national field, controls somewhat similar to 
those experienced by the local prosecutor are possible. With a con- 
siderable degree of conscious efl'ort, a critical attitude toward the ac- 
tivities of the National Labor Relations Board has been built up and 
Its potential prestige impaired. The public criticism of the Federal 
Radio Commission and the Federal Coiiimunications Commission 
has demonstrably served to restrain these Commissions in a number 
of instances. 

The restraints imposed upon the local prosecutor may lead often 
to the opposite extreme, to refusal to proceed against citizens who, 
though reputable, have broken the law.'"*® In the national field there 
has been much more alarm over the possibility of unjustified exer- 
cise of power than over unjustified failure to prosecute violators.^* 

Landis, The Administrative Process, pp. i lo-i 1 1. 

On the question of discretion not to act see Freund. Adminntiative Powers 
over Persons and Property, pp. I35~i39' 

““ Vanderbilt gives an interesting example of this alarm in the following pas- 
sage: “Before the Hoosac Mills case was decided I was representing the receivers 
of a packing concern that owed $Soo,ooo in processing taxes. If the tax were in- 
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But most of the “improper influences” to which administrative agen- 
cies are said to be subject work, in individual cases, in favor of non- 
action rather than m favor of action. There are occasional accusations 
of political persecution, but usually the accusation of politics against 
the agencies in their active aspects is found, when analyzed, to be 
directed toward the policies sought to be enforced rather than toward 
the choice of prosecutions. It is rarely that one hears of interference 
by an “outsider” m favor of prosecution. The problem of the ubiqui- 
tous congressman"’ is not one of resisting his insistence that prosecu- 
tion be undertaken, but rather that of meeting his protests against 
“persecution” of constituents. The determination not to act arrived 
at as the result of such improper influences, while it does not arouse 
public alarm, may have fir more serious consequences for the public 
at large than a similarly influenced decision to take action."'* More- 
over, it is a determination which is not subject to the restraints on 
positive action, especially because it usually does not become public. 

\alid the concern might be reorganized, otherwise clearly not. The question of 
the constitutionality of the processing tax accordingly became pertinent. I began 
to look into the matter. Within a few days, first one law yer, then a second, and 
soon a third, began to arrive from the West. Each had a brief to prove the uncon- 
stitutionality of the Agricultural Adjustment Act. Each placed his work at my 
disposal Each declined to say how he had learned of my interest in the mailer 
or whom he represented or why his own client had not taken action to resist the 
payment of the processing tax. One finally did ask me what 1 would do if I had 
a client subject to nearly thirty species of federal control. I looked out my window 
and did not answer him. In fact, I have not answered him yet. I am, however, 
tremendously impressed by the fact that astute counsel permitted their clients to 
pay taxes running into hundreds of millions of dollars when they were convinced 
that the tax was unconstitutional.” V'andcrbilr, Functions and Procedure of Ad- 
ministrative Tribunals, izV. of Cm. L. Rev. 117, 144 ( 193K). 

For a condemnation of the activities of congressmen and other government 
officials m representing clients before offici.'il bodies, see Report of the Special 
Committee on Administrative Law, Reports of . 4 mer. Bar As<oc , vol. 6t, 
pp. 720, 785-794 (1936). Sec also Landis, The Administrative Process, pp. loi- 
103. 

““^For the unfortunate effects of nonaction in the field of national power 
policy sec Herring, The Federal Power Commission and the Power of Politics, 
15 P.U. Fort. 223, 292 (1935). 
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The persistent (and financially able) defendant, of course, gener- 
ally has his recourse to the courts for what it may be worth. And it is 
in this connection that both the strength and weakness of the sanc- 
tion of threatened prosecution liccome most striking. 

Landis states of the Securities and Exchange Commission that un- 
til 1938, despite the issuance of hundreds of stop orders, no effort 
had yet been made to review in court the Commission’s issuance of 
any such order, and that in practically no case which “concerned a 
.security is,sue sponsored by leading and assumedly reputable under- 
writers has there as yet been even the initiation of a .stop order pro- 
ceeding.”*' The history of the Federal Trade Commission is one of 
considerable unfriendliness toward the Commission at the hands of 
the courts, and many of its decisions were refused enfiircement by 
the courts during its early period. But the danger to reputable citi- 
zens noted by Henderson continued throughout that period, and the 
Commission was eflective in securing without prosecution thousands 
of agreements to desist from practices which were di.sapproved. 

In spite of this situation, the weakness of the .sanctions of both the 
Federal Trade Commission and the Securities ami Exchange Com- 
mission lias been the subject of repeated comment.*" The sanction of 
threatened prosecution, whether before in administrative tribunal or 
a court, is ordinarily eflective only with renutable citizens, only with 
those whose pcr.sonal or business reputation is a valuable asset to be 
pre.servcd, even, it may be, at the expense of what is conceived of as 
sufl'ering an injustice. The weakness of the sanction lies in its ineffec- 
livene.ss with the flv-by-night, the persistently crooked, the disrepu- 
table. It is of firms of this type that the Food and Drug Administra- 
tion says: 

Not infrccjuently firms arc encountered which repeatedly violate the law, 
paying the fine.s inipo.sed under this section whenever shipments are ap- 
prehended by the Department and legal proceedings brought, but appar- 

Landis, The Administrative Process, p. loS. 

** “It is the weakness of the sanctions yet devised that threatens rather than 
their effectiveness.” L.andis, The Administrative Piocess, p. 119. 



SANCTIONS 


92 

cntly regarding those penalties as in the nature of a license fee for doing 
an illegitimate business. While firms of this character do not persist in 
business indefinitely, a more positive deterrent effect would be insured if 
more severe financial penalties could be imposed."* 

In cases of this kind the threat of prosecution must depend for its 
effect upon the officially imposed sanctions which will result from 
the prosecution. If these are ineffective, the administrative agency 
will be strong against the reputable and weak against the disrepu- 
table. This, together with the instances where opposition aroused by 
the powerful can lower the prestige of the agency, is the point at 
which ineffectiveness becomes threatening. 

It is with these sanctions that this chapter is primarily concerned, 
administrative sanctions which are ordinarily or traditionally im- 
posed after a prosecution which is similar in its elements to the pro- 
cedure used by courts in prosecutions. In considering this narrower 
field, the wider use by the same agencies and the greater effectiveness 
in many instances of the sanctions which do not involve judicial pro- 
cedure must be kept in mind. 

Administrative Judicial Sanctions 

The most familiar sanctions imposed by courts are the criminal 
sanctions, ordinarily fine or imprisonment, and the civil sanction of 
damages. The major basis for this classification is the procedure by 
which sanctions are imposed, rather than the actual effect of the 
sanctions; but to some extent the classification also reflects the char- 

** Report of the Chief of the Food and Drug Administration, 1931, p. 4. 

Cf Holmes, The Path of the Law, 10 Harv. L. Rev, 437, 461 (1897), re- 
printed in Collected Legal Papers (1921), pp. 167, 173: “ 7 ’ake again a notion 
which as popularly understood is the widest conception which the law con- 
tains — the notion of legal duty, to which already I have referred. We fill the word 
with all the content which we draw from morals. But what does it mean to a bad 
man.^ Mainly, and in the first place, a prophecy that if he does certain things he 
will be subjected to disagreeable consequences by way of imprisonment or com- 
pulsory payment of money. But from his point of view, what is the difference be- 
tween being fined and being taxed a certain sum for doing a certain thing?’’ 
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acter of the sanction. Administrative agencies use judicial procedure 
for a much greater variety of sanctions than are traditionally avail- 
able to the courts. The classification of these into criminal and civil 
or punitive and nonpunitive does not reflect the procedure followed 
by the administrative agencies to nearly the extent that it does in the 
case of the courts. However, because of the traditional and fortuitous 
elements in the procedure of administrative agencies, the classifica- 
tion of sanctions in part along more or less traditional lines is useful. 

Administratively imposed individualized sanctions are classified for 
subsequent discussion in two main groups: A, sanctions upon specific 
individual conduct, and, B, generalized sanctions. 

A. In the first group are (i) penalties and rewards for the specific 
conduct involved, including imprisonment, deportation, fines, pen- 
alty taxes, monetary rewards, withdrawal of benefits, formal threat 
of prosecution, publicity, and withdrawal of license; (2) prescription 
of action, including prevention and commands to perform or cease 
from performing specified acts; and (3) reparational awards. 

Certain punitive sanctions, which are classified under type i, also 
incidentally prevent the individual against whom they arc directed 
from repeating his offense. The withdrawal of the privilege of con- 
tracting with the government under the Walsh-Healcy Act is pri- 
marily a punishment for violation of its provisions for wages, hours, 
and conditions of labor in the performance of government contracts, 
but incidentally it prevents repetition of the offense. When an owner 
of a steamship who has violated the provisions as to transportation of 
aliens is denied the privilege of transporting aliens, he is being pun- 
ished for his illegal act but is also being prevented from further ac- 
tion of this type. Most instances of revocation or suspension of a re- 
quired license, as well as those of refusal to renew such a license 
where the refusal is based upon disap])roval of past conduct, are pun- 
ishments which are also preventive. To be distinguished from these 
sanctions are those which are primarily designed to prevent the do- 
ing of a disapprovctl act or the pursuit of a disapproved course of 
conduct. Many sanctions classified as preventive have aspects of pun- 
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ishment, particularly from the point of view of the individual against 
whom the action is taken, though from the point of view of society 
as a whole prevention is the main purpose and punishment is merely 
incidental. 

Most sanctions of type 2 are “enforced” by further sanctions in the 
form of punishment for failure to perform the acts directed. When 
the administrative action is reparational (type 3), further sanction 
may be provided in seizure of property or some other official per- 
formance of the reparational act. There are sanctions of type 3, such 
as decisions of mediation tribunals, which have no further official 
sanction and to this extent resemble the informal sanctions of ex- 
hortation or education. Many sanctions in reality depend for their 
effectiveness upon similar elements, whether or not there is provision 
for resort to physical power. 

B. In the second group are those many activities of administrative 
agencies in which the question is whether an individual is entitled 
to a benefit or privilege offered by government or restricted to de- 
fined classes of persons. In connection with the government revenue, 
the determination may concern the extent of individual liability. The 
grant and denial of licenses, the decision of eligibility for pension 
and social security payments, and the fixing of taxes and tariff duties 
are the most common administrative functions of this type. Sanctions 
of this group are not primarily designed to penalize, reward, or shape 
the conduct of the individuals involved in particular determinations. 
They are methotls of working out larger policies of government, 
such as regulation of industrial enterprise, social security, and redis- 
tribution of wealth. 

Examination of these methods leads inevitably to considerations 
which are beyond the scope of this study. The brief attention given 
to these sanctions will concern principally the factors entering into 
determination, such as conflicting individual claims and whether an 
individual is within a defined class, which, resembling the factors in- 
volved in the application of sanctions of the first group, make for 
similarity in administrative judicial procedure. 
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Sanctions on Specific Individual Conduct 

PENALTIES AND REWARDS 

The field of punishment for legally proscribed conduct is tradi- 
tionally the special field of the criminal courts, where there have been 
developed those safeguards against official tyranny frequently thought 
of as being themselves that liberty which must be defended from en- 
croachment. Yet penal sanctions are now often administratively im- 
posed. Certain .special characteristics of administrative action have 
contributed to the acceptance of occupation of the field of punitive 
sanctions by administrative agencies. Some punitive sanctions are 
closely related to regulation, which is the special field of administra- 
tion. Even those sanctions which are most harshly punitive, such as 
the relocation of a license, often the economic equivalent of capital 
punishment, can be considered regulatory in so far as they prevent 
the continuation of undesirable practices in the regulated field. Most 
punitive sanctions which are administratively imposed will be found 
to have a strong element of prevention. Moreover the sanctions are 
usually not in form those traditionally imposed by courts. The courts 
have not punished by revoking licenses or by denying such privileges 
as that of contracting with the government. These are sanctions simi- 
lar in purpose and effect to those imposed by courts but widely dif- 
ferent in form. 

The traditional sanctions arc left to the courts as the ultimate sanc- 
tions. The act of an administrative agency in revoking a license, for 
example, is “unenforceable,” Operation without the license is the for- 
bidden act, and that is punishable by fine or imprisonment imposed 
by the criminal courts. The lodging of real power in the agency has 
been made possible partly by leaving ultimate enforcement to the 
courts. 

The description in the previous chapters of the general character 
of administrative judicial priKedure will suggest many points at 
which it differs from the judicial procedure of courts in imposing 
similar sanctions. The absence of a jury in the imposition of penal 
sanctions is one of the most striking. Another point worthy of spe- 
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ciai mention is the possibility of a default determination. Most stat- 
utes under which administrative agencies operate provide only for 
the opportunity to be heard. When the agencies do not have the 
power of arrest, the absence of respondent does not prevent their 
proceeding to impose a fine or other penalty. 

The power to imprison, the characteristic sanction of the criminal 
courts, is not exercised by any federal administrative agency, and the 
Supreme Court, in the case of fVoag Wing v. United States hold- 
ing unconstitutional a statute which attempted to give to immigra- 
tion officials the power by summary proceedings not only to deport 
but also to imprison aliens unlawfully in this country, said: 

to declare unlawful residence within the country to be an infamous crime, 
punishable by deprivation of liberty and property, would be to pass out of 
the sphere of constitutional legislation, unless provision were made that 
the fact of guilt should first be established by a judicial trial. It is not con- 
sistent with the theory of our government that the legislature should, after 
having defined an offense as an infamous crime, find the fact of guilt and 
adjudge the punishment by one of its own agents.®* 

“163U.S. 228(1896). 

Wong Wing V, United States, 163 U.S. 228, 237 (1896). Cf Interstate Com- 
merce Commission v. Brimson, 154 U.S. 447, 485 (1894): “Such a body could 
not, under our system of government, and consistently with due process of law, 
be invested with authority to compel oliedience to its orders by a judgment of 
fine or impnsonment.” 

Most statutes giving to administrative agencies the power of subpoena pro- 
vide for enforcement by the courts, either by contempt proceeding or by making 
disobedience a misdemeanor. Sec Note, Administrative Sanctions — Power of 
Federal Commissions to Compel Testimony and the Production of Evidence, 51 
Harv. L. Rev. 31a ( 1937) ; Note, The Power of Administrative Agencies to Com- 
mit for Contempt, 35 Col. L. Rev. 578 (1935); Pcrishalde Agricultural Com- 
modities Act, 1930, 7 U.S.C. §499m; immigration laws, 8 U.S.C. §152; Walsh- 
Healey Act, 41 U.S.C. §39; Communications Act of 1934, 47 U.S.C. ^409, Fed- 
eral Trade Commission Act, 15 U.S.C. §49; Interstate Commerce Act, 49 U.S.C. 
§12 (2). 

In certain Indian matters, the Secretary of the Interior is given by statute the 
authority delegated to the United States courts by provision of the patent law to 
enforce obedience to a subpoena “or punish disobedience as in other like cases.” 
25 U.S.C. S374. There are other similar provisions (sec, e.g., 46 U.S.C. §239 [c]). 
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Deportation is an administratively imposed punitive sanction which 
is not within the power conferred on criminal courts. The Attorney 
General has jurisdiction to find the fact and impose the penalty. 
Guilt is administratively determined, for example where the charge 
against an alien involves prostitution. Court conviction for the offense 
is not a prerequisite. Arrest, trial, and punishment are in the hands 
of the administrative agency. 

The weakness of procedural safeguards for the accused in deporta- 
tion cases has been the subject of considerable criticism.®^ In contrast 
with the power of the administrative to impose the punishment of 
deportation is the re.striction of the Wong Wing case on the power of 
imposing imprisonment by the requirement of court procedure. Yet 
deportation m many cases falls with greater severity on the defend- 
ant. The Supreme Court has said that the sanction involves “the fun- 
damental rights of men”'*® and may result “in loss of both property 
and life; or of all that makes life worth living.’’^" It is the difference 

but there is no indication that any administrative agency has sought to use the 
power to imprison or inflict other punishment under such statutory authority. 

State statutes giving administrative agencies the power to imprison have been 
held unconstituiion.il as encroaching upon the judicial power. See, e.g., People v. 
Swena, 88 Colo. 337, 296 Pac. 271 (1931); Lmgenberg v. Decker, 131 Ind. 471, 
31 N.E. 190 (1891). Judicial powers, including the power to imprison, are 
granted to some state administrative agencies by constitutional provision. See the 
provisions set forth in Hyneman, Administrative Adjudication: .\n An.alysis I, 
51 Pol. Set. Q. 383, 392, n, 32 (1936). Under these provisions, administrative 
agencies which issue cease and desist orders or orders directing affirmative action 
themselves try cases of refusal or failure to comply, render judgment, and impose 
sentence. See, e.g., Oklahoma Natural Gas Coip. v. Hagoner Gas Co., P.U.R. 
19J0B, 407 (1929); Re E. L. McCapes, P.U.R. 19^70, 98 (1926). 

“*Sec National Commission on Law Okscrvancc and Enforcement, Report 
No. 5, The Enforcement of the Deportation Ltiw of the United States (1931); 
Clark, Deportation of Aliens from the United States to Europe, 1931; Report of 
the Ellis Island Committee (1934); Van Vlcck, The .Idministrative Contiol of 
.lliens, 1932; C^pjienhcimcr, Recent Developments in the Deportation Process, 
36 Mieh. L. Rev. 355 ( 1938). 

Kwocl{ Ian Fat v. White, 253 U.S. 454, 464 (1920). 

Fung Ho v. White, 259 U.S. 276, 284 (1922). Sec also United States v. 
Davis, 13 F. 2d 630 (C.C.A. 2d, 1926), where the court, though refusing to inter- 



SANCTIONS 


98 

in the traditional and formal aspects of the two punitive sanctions, 
imprisonment and exile, which has led to failure to give full proce- 
dural effect to realistic factors. 

A number of federal agencies have the power to impose fines or 
pecuniary penalties which have the effect of fines. Unlike imprison- 
ment, a fine can be designated as remedial rather than penal or as 
civil rather than criminal. The constitutional limitations have proved 
more elastic, particularly where the penalty can be shown to be in- 
cidental to the administrative regulation of a business or where the 
form of collection is “civil” rather than “criminal.”'^^ 

The Attorney General has the power to fine ship owners for a 
number of prohibited acts in connection with the transportation of 
aliens.'^*" Fines were frequently imposed umler these .sections over a 

vene in behalf of an alien ordered deported, said’ “At any r.itc vve think it not 
improper to say that deportation under the circumstances would be deplorable. 
Whether the relator came here in arms or at the age of ten, he is as much our 
product as though his mother had liorne him on American soil He knows no 
other language, no other people, no other habits, than ours; he will be as much a 
stranger in Poland as any one born of ancestors who immigrated in the seven- 
teenth century. However heinous his crimes, deportation is to him exile, a dread- 
ful punishment, abandoned by the common consent of all cisihzcd peoples." Cf. 
Van Vieck, The AdmtmstraUve Control of Aliens, p. 29. 

■*^For instances of such distinctions see Helvermg v. Mitchell, 303 U.S. 391 
( 1938); United States v. One Ford Coupe, 272 U.S. 321 ( 1926); Du^ich v. Blair, 
3 F. 2d 302 (E D. Wash , 1925). Cases denying to state administrative agencies 
on constitutional grounds the power to impose fines are: Board of Harbor Com- 
missioners v. Excelsior Redwood Co., 88 Cal. 491, 26 Pac. 375 (1891); Tite v. 
State Tax Commission, 89 Utah 404, 57 P. 2d 734 (1936); State v. Allen, 2 Mc- 
Cord 55 ( S.C., 1822); McBride v. Adams, 70 Miss. 716, 12 So. 699 ( 1893); Cleve- 
land C. C. & St. L. Ry. Co. v. People, 212 III. 638, 72 N.E. 725 ( 1904). 

These acts include soliciting aliens to immigrate (8 U.S.C. §143), bringing 
in aliens suffering from certain detectable diseases or disabilities (8 U.S.C. §145), 
failure or refusal to make a required list of aliens transported (8 U.S.C. §150), 
taking money for returning aliens (8 U.S.C. §154), failure or refusal to transport 
deported aliens (8 U.S.C. §156), employing aliens with certain detectable diseases 
on passenger ships (8 U.S.C. §169), failure to furnish lists of aliens employed 
(8 U.S.C. §171), and transportation of immigrants without visas (8 U.S.C. 
§ai6). 



ADMINISTRATIVE JUDICIAL SANCTIONS 99 

period of many years by the Secretary of Labor,®® and the penalties 
were regarded by the Department as effective sanctions.'”’ 

The fines provided range in amount from ten dollars to one thou- 
sand dollars. The fine is fixed for each type of violation without pro- 
vision for discretion in fixing the amount, though in some instances 
there is provision for mitigation or remission under certain defined 
conditions. The statute provides for administrative enforcement of 
fines in giving the power when the fine has not been paid to refuse 
clearance papers to ships. 

Other examples of the power to impose fines are found in the 
Longshoremen’s and Harbor Workers’ Compensation Act and the 
Federal Power Act." The Comptrol|^r of the Currency has the 
power to “assess” a penalty of one hundred dollars a day for failure 
of national banking associations to make reports^® and for refusal to 

The Immigration and Naturalization Service was transferred to the De- 
partment of Justice under Reorganization Plan No. V, 5 Fed. Reg. 2132 ( 1940). 

Oceanic Navigation Co. v. Stranahan, 214 U S. 320 ( 1909); Lloyd Sabaitdo 
V. ElUng, 287 U.S. 329 ( 193a). 

Under the former the United States EmpU»jecs’ Compensation Commis- 
sion may assess a civil penalty in the amount of one hundred dollars for failure 
to notify that final payment has been made (33 U.S.C. §914 fg]), and where in- 
stallments of awards arc over fourteen days late, ten per cent is to be added to the 
amount of the installment unless nonpayment !s excused by the deputy commis- 
sioner (33 U.S.C. §914 [c|). In the latter case the amount added to the award 
would be recovered by the action on the award as provided in the statute. The 
civil penalty is collected by civil suit brought by the Commission (33 U.S.C. 
§944 [gl). The Federal Power Commission has the power to fix a forfeiture in 
an amount not exceeding one thousand dollars, which forfeiture is to be in addi- 
tion to any other penalty prcscrilied by the Act, in the case of any wilful failure of 
any licensee or public utility to comply with any order of the Commission, to file 
reports, to submit information, or to respond to a subpoena (16 U.S.C. §8250 
fa]). The Commission has never used the power granted under these provisions. 
Letter of Leon N. Fuquay. Secretary of the Commission, April 29, 1939: “No 
reason can be assigned for this fact other than that no case has been presented in 
the past which seemed to call for the application of this section rather than other 
enforcement measures.” The Commission also may assess a penalty on delin- 
quency in the payment of annual charges (16 U.S.C. §810 fbj). 

« 12 U.S.C. S164. 
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permit examinations.*® Provision is made for administrative enforce- 
ment of the first of these penalties by deduction of the amount from 
interest accruing on bonds deposited with the Treasurer of the 
United States to secure circulation of notes. 

The extensive and important jxiwer to remit and mitigate statu- 
tory penalties is closely similar to the power to fine.** Untler the Fed- 
eral Alcohol Administration Act, for example, the Secretary of the 
Treasury may “compromise*’ fines fiir violations, which are defined 
as misdemeanors.*' A compromise is limited to “a sum not in excess 
of $500 for each oft'ense.” The compromise jiroccdure employed in 
thousands of cases is considered one of the regular administrative 
sanctions. Statutory [xmalties lor violation ot various provisions ol 
the navigation laws*" can he remitted or mitigated by the Secretary 
of Commerce.*' The Federal Communications Commission has simi- 
lar power over mitigation of pen<llties fiir violation of the statutory 

"'I2U.S.C. §481, 

'■* Administrative agentics frequently arc gnen extensne {sowers o\er the 
sanctions imposed by courts Such powers iniliidr the [n>vvcr ol’ the Fcdcr.1l 
Board of Parole to grant and revoke paroles. iH I' .S C. Hyih. 710. The Presi- 
dent (31 U.S('. S197), the Sccretarv of the Trc.asury (31 US(.. ^196). and 
the Postmaster Ccncral (5 U.S.C. §385) have the power to discharge Iroin im- 
prisonment persons imprisoned upon execution for debt due to the United .States 

■‘■'ay U.SC. ^207. Prior to Kcorg. Plan Xo. IN', ^2. elT. June 30, 1940, 3 Fed. 
Reg. 2421 ( 1940), 54 biat. 1254. the Ndmtnistrator of the Federal .Mrohol .Ad 
ministration (abolished bv Reorg Plan No III, elf. June 30, 1940, 5 Fed. 
Reg. 2108, 54 Star. 12^2) with the approval of the .Nttorncy (i'cneT.al could 
compromise fines for violations Uiulcr the Reorgani/.iUuri Plan this power of 
the Attorney Genera] was ir.ins/erretl to "the Setretary of the Treasury, to he 
exercised by him or under his direction and su|icrv ision by such offtccr in the 
Department of the Treasury as he shall designate. Provided, that exclusive )U- 
nsdiction to compromise cases arising under jthc Federal Alcohol Administra- 
tion Net I which arc pending lieforc the ceniris eir w'hich have been or may 
hereafter Ixr referred to the f>partmcnt of Justice for .letion shall be vested in 
the .\ttorney f ieneral, and may Ik- cxerctscd by him or by any officer in the De- 
partment of Justice designated by him.” 

46 U.S.C. S320. 

*^ Monograph of the Attorney CJcncral’s Committee on Administrative Pro- 
cedure, Sen. Doc. No. 186, 76th Cong,, 3rd Scss. (1940) pt. 10, p. 24. 
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requirements as to radio equipment on ships/** The General Account- 
ing Office, with the written consent of the Postmaster General, has a 
very extensive power over remission and mitigation of fines, penal- 
ties, and forfeitures, and has power to remove disabilities, compro- 
mise, release, and discharge claims arising under any provision of 
law in relation to the officers, employees, operations, or business of 
the postal service.'" 

The aid of a court must be invoked fiir the collection of such pen- 
alties and forfeitures, so that theoretically at least the respondent has 
an opportunity to resist their imposition with the safeguards of judi- 
cial procedure; and this is advanced as juiitification for the absence of 
judicial procedure in the fixing of the penalties administratively. 
However, the availability in fact of judicial protection depends, as in 
other situations, on the alternative to submission to the administra- 
tive order. In the Federal Alcohol Administration the threat of sus- 
pension proceedings is sufficient to enforce payment. The possibilities 
of abuse have been pointed out by the Attorney General's Commit- 
tee on Administrative Procedure: 

The potentiality of abuse is always presenr as long as permittees dread 
the mere jxissibility that suspension prcK:e'’''"igs may be m.stitutcd. Such 
fear provides a potent inducement to settle particularly if the com- 
promise figure is so small that it occasions no greater expense than would 
be involved in the defense of suspension proceedings. The temptation to 
solicit settlements even of cases where the Administration’s case is weak 
must be almost irresistible under sin h psychological conditions.**** 

Of the procedure of the Bureau of Marine Inspection and Navi- 
gation, the Attorney General’s Committee says: 

No standards are prescribed by statute to guide administrative discretion 
in remitting or mitigating. The jxiwer is one which because of its very 

47 U.S.C. §§so4 (b), 3S*-3b:J- 

*" 5 U.S.C. §383. 

‘’"Sen. Doc. No. 186, 76th Cong.. 3rd Scss. (1940) pt- 5 - P- Sec supra. 

n. 45. 
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nature is likely to be exercised with some degree of arbitrariness. . . . 
One who is content to submit a written application for mitigation or re- 
mission is likely to pay a much larger fine than the individual or corpora- 
tion which sends a representative to Washington to address argument to 
the officials. It is undeniable that pressures substantially affect the ultimate 
conclusion. . . . Partly because pressure from organi7cd labor w.is suffi- 
ciently strong, not a single fine imposed upon owners in connection with a 
recent tanker strike was mitigated.®^ 

Penalties imposed by the Bureau of Internal Revenue and by the 
Bureau of Customs for violation of the revenue laws are thought of 
as additional taxes or duties rather than as fines. How'ever, it is on 
these administratively imposed sanctions more than on the criminal 
sanctions also provided by statute that the government relies for the 
enforcement of the revenue laws. The power to impose these admin- 
istrative penalties is generally upheld by the courts as constitution- 
ally unexceptionable. ’* Distraint and seizure provide administrative 
enforcement of the penalties imposed. 

The imposition of a penalty under the guise of a tax is a sanction 
closely resembling a fine in all e.xccpt certain formal aspects.^ Though 
neither the problems of the social uses of taxation in their broader 
aspects nor the question of constitutional power to regulate through 
the use of taxation will be discussed herc/’^ it must be noted that it is 
the lack of power in the National Government to forbid certain ac- 
tivities and impose a criminal penalty as a .sanction which has led 
Congress to disguise regulation as taxation. The Supreme Court, in 

Sen. Doc. No. i86, 76th Cong., 3rd Sess. ( 1940) pt. 10, pp. 26-27, ^ 7 * 

Bartlett V. Kane, 16 How. 263 (L 7 .S., 1853); Passavant v. United States, 148 
U.S. 214 ( 1893); Origety. Hedden, 155 U.S. 228 (1894). 

Sec Hale, Force and the State: A Comparison of “Political” and “Eco- 
nomic” Compulsion, 35 Col, L. Rev. 149, 163 ff. (1935). 

See Reuschlein and Spector, Taxing and Spending: The Loaded Dice of a 
Federal Economy, 23 Corn. L.Q. i {1937); Brown, The Excise Tax as a Regula- 
tory Device, 23 Corn. L.Q. 45 (1937); Grant, Commerce, Production, and the 
Fiscal Powers of Congress, 45 Yale L.J. 751, 991 (1936); Cushman, Social and 
Economic Control through Federal Taxation, 18 Mtnn. L. Rev. 759 (1934). 
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attempting to define this power, has drawn tenuous distinctions be- 
tween “true” taxes and “penalties,” some of which arc important 
here in indicating that there are limitations on the procedure of ad- 
ministrative imposition of tax sanctions. For example, the increase in 
the basic tax provided for violation of the National Prohibition Act 
was held to be a penalty^ and therefore “subject to the constitutional 
limitations placed upon prosecutions of crimes and . . . not collectible 
by the free and easy processes of the revenue acts,”"’*' If the substance 
rather than the form of such sanctions be considered, many which 
are legislatively and judicially designated taxes will be found to be 
penalties upon specific individual conduct. 

The administrative procedure for imposing most sanctions of this 
type, such as the taxes on oleomargarine,®' firearms,®* and cotton fu- 
tures contracts,® ' is the ordinary procedure of the Bureau of Inter- 
nal Revenue. From the jxiint of view of a study of administra- 
tive judicial procedure, the most interesting of the penalty tax provi- 
sions is that of the Bituminous Coal Act of 1937.'’" A heavy tax is 
imposed upon the sale of bituminous coal by producers who do not 
become members of a code under which they are subject to regula- 
tion as to prices and marketing practices."^ The Bituminous Coal 
Commission certifies membership to the Commissioner of Internal 
Revenue, and the Commission is tinpuwered to revoke code mem- 
bership and the “right to an exemption” from the tax upon finding, 
by designated judicial procedure, violation of the code or regula- 
tions.*’" In order to recover memliership in the code and to be relieved 
of the tax, a producer whose membership has been revoked must pay 

See Lipi{e V. Uderer, 259 U.S. 557 (1922); Regal Drug Corp. v. Wardell, 
260 U.S. 386 (1922). 

Brown, The Excise Tax as a Regulatory Device, 23 Corn. L. 0 . 45, 50, n. 25 

(1937)- 

” 26 U.S.C. §971 (c) (2). “** 26 U.S.C. §ii32b. 

26 U.S.C. §1098, 

For a discussion of the provisions of this Act see Reeder, Some Problems of 
the Bituminous Coal Industry, 45 W.Va. L. 0 . 109 (1939). 

15 U.S.C. §830. *“ 15 U.S.C. §835 (b). 
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double the amount of the tax on the sale price of coal sold in viola- 
tion of the code, the amount of the latter to be fixed by the Commis- 
sion. Thus the Commission has the power to impose what is in effect 
a fine and, at least in part, the power to fix the amount of the fine. 
Moreover a method of enforcement of the fine is provided through 
the threat of increasing tax liability. Collection is effected by the or- 
dinary administrative procedures for the collection of taxes, though 
the provisions for review of the Commission’s orders'’’* afford an op- 
portunity for judicial intervention which was lacking under the pro- 
visions of the National Prohibition Act referred to above. 

The converse of the penalty sanction on conduct which is ilisap- 
proved is the award or benefit for approved conduct,'*’* Hale has 
pointed out that such an affirmative sanction may be no leits coercive 
than its negative.'*'’ The tax sanction may be in the form of a tax as a 
penalty upon disapproved conduct, or in the form of an exemption 
from a tax as a reward for refraining from disapproved conduct. Un- 
der the Bituminous Coal Act of 19^7 it is stated as an exemption. 

Administration of benefit sanctions differs in method from admin- 
istration of penal sanctions, partly because the benefit sanction has 
never been available to the courts. However, the coercive nature of 
the award and the detriment suffered in earning it lead on the one 
hand to the use of administrative judicial procedure and on the other 
to the treatment of the situation as involving a contractual claim, 
either in all cases or at least in those cases in which denial is contem- 
plated. The contractual aspect is emphasized by the absence in most 
such situations of provisions for denial or withdrawal of the benefit 
as a penalty for disapproved conduct not directly connected with the 
activity sanctioned by its award. Withholding of subsidy payments 
in connection with merchant shipping where there is violation of the 

«i5U.S.C. §836 (b). 

“ Such infrequent bounties as rewards for the apprehension of criminals and 
the informer’s share arc of limited significance, and administration is largely in- 
formal. The granting of patents is a long standing and socially important sanc- 
tion, and elaborate procedure has been devised for its administration. 

Hale, Our Equivocal Constitutional Guaranties, 39 Col. L. Rev. 563 ( 1939)' 
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unfair and discriminatory practices provisions is one of the few ex- 
amples of the punitive use of the benefit sanction/’” 

The benefit sanction has been widely employed in recent years in 
the control of agricultural production through payment for restric- 
tion as, for example, under the Agricultural Adjustment Act of 
1938.”’ Under the Sugar Act of 1937 the benefit payments are a sanc- 
tion upon the employment of child labor and the payment of mini- 
mum wages, in addition to restriction of production, preservation 
and improving of the fertility of the soil, and the prevention of soil 
erosion.”” With the continuation of these controls beyond an emer- 
gency period and with their increasing economic and social signifi- 
cance, adequate administrative procedure for the protection both of 
the government and of the hundreds of thousands whose conduct is 
sanctioned by the proftered benefit is required. In actual effect the 
administration of the licnefit sanctions approaches in importance the 
court administration of contract remedies. From the point of view 
of claimants, the necessity (or adequate administrative procedure is 
particularly pressing because of the impossibility of remedy in the 
courts under statutes, such as the Sugar Act of 1937,'’' which provide 
that the administrative determination -.hall be final and conclusive. 

The use of government loans, paiiieularly in the same field of 
agricultural control, as a benefit sanrrioi on individual conduct is ex- 
tensive in practice and is occasionally formally recognized, as under 
the Agricultural Adju-stment Act of 1938'” and the Agricultural 
Marketing Agreement Act.” Formal administrative procedure is 
completely lacking, though here again the scope of the sanction and 
its social importance arc sufficiently great to justify careful and im- 
partial determination of rights. 

Only the formal distinction between sanctions of the benefit type 

46 U.S.C. §1227. Compare the power of the Secretary of the Interior to re- 
fuse grants to colleges which fail to conform to requirements as to racial equality, 
etc., 7 U.S.C. §326. 

16 U.S.C. §59oh. 7 U.S.C. §1131. 

®''7U.S.C.§ii 36. f»7U.S.C.§i302. 

7 U.S.C. §6o8b; 50 Stat. 246. 
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and such sanctions as denial or withdrawal of a license can explain 
— and such a distinction cannot justify — the difference in required 
procedure. 

Sanctions employed by the government as a source of benefits arc 
of two types. Benefits may be given in order to induce individuals to 
perform certain officially desired acts. Approved conduct is rewarded. 
On the other hand, benefits may be given to certain classes of citi- 
zens without specific intent to encourage others to become members 
of the class. The withdrawal of a benefit of the second type is some- 
times used as a sanction upon individual conduct. Continuation of a 
payment to which an individual is entitled by reason of status may 
be made conditional upon his following an approved course of con- 
duct, or there may be provision for termination of benefits as pun- 
ishment for misbehavior. Under the Social Security Act, for example, 
the Board may decrease or withdraw old age and survivor’s insurance 
benefit payments which arc payable in respect to children between 
sixteen and eighteen, if the children fail “to attend school regularly 
and the Board finds that attendance was feasible.”^® Rations or cash 
payments can be denied to Indians who do not send their children to 
school. Violation of regulations by a pensioner in a veterans’ hospi- 
tal can be punished by a “fine” of a part of the pension to which the 
veteran is entitled.’^ On the other hand, provisions such as those pre- 
scribing termination of pension where a widow of a veteran is guilty 
of “open and notorious adulterous cohabitation,’”'^' or for the termi- 
nation of pension or social security payments where a widow has 
abandoned her children,’" are primarily intended further to define 
the status entitling the widows to benefits and only secondarily, if at 
all, as sanctions upon the conduct involved. The possibilities of using 
withdrawal of pension, relief, and social security rights as sanctions 
arc enormous. There are, however, notably few provisions of this 
type in the present legislation. 

« 42 U.S.C. §403 (d) (2). ” 25 U.S.C. §§283, 285. 

•« 38 U.S.C. S439. ” 38 U.S.C. §199. 

’<■ 38 U.S.C. S200; 42 U.S.C. S403 (d) (3). 
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The principal development in the use of governmental benefits 
and privileges as sanctions has taken place in the field of government 
contracts. The extensive effectiveness of the denial of the privilege 
of contracting with the government first became apparent in the ad- 
ministration of the codes under the National Recovery Administra- 
tion. With a great reluctance to attempt court enforcement and the 
increasing weakness of the publicity sanctions such as withdrawal of 
the Blue Eagle, sanctions upon violation became less and less effective. 
By the beginning of 1935 the Administration was practically power- 
less to cnfiirce the codes except in the case of one notably large group, 
those who were contraeting or hoping to contract with the govern- 
ment. With these the threat of withdrawal of the privilege was suffi- 
cient to force compliance. After the demise of the National Recovery 
Administration, the experience gained there led to the enactment of 
the Walsh-Healcy Act, using withdrawal of the privilege of govern- 
ment contract as a sanction upon labor practices, though the scope of 
the prohibited activity was greatly narrowed. Under the National 
Recovery Administration the privilege of contracting with the gov- 
ernment could be denied for any violation of the code, whereas un- 
der the Walsh-Healcy Act the violation must occur in the work on a 
government contract which, if it is for an amount in excess of $10,- 
000, contains required stipulations as to -vages, hours, and conditions 
of labor. Where such a violation is found, the contract may be can- 
celled and the violating firm blacklisted for a period of three years 
after the breach.'* Other sanctions are “liquidated damages” of ten 
dollars a day for violation of the child labor stipulations and repara- 
tions for wage and hour violations. Jurisdiction to determine viola- 
tions is in the Secretary of Labor, who also has discretion to mitigate 
the penalty. 

During the first two and one-half years of the administration of 
the Act, only two firms were blacklisted; 85 per cent of the instances 
where violations were found were settled, usually by payment of re- 

’’ 41 U.S.C. §37. A similar provision confined to wage violation is found in 
the Davis-Bacon Act, 40 U.S.C. §2763-2. 
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quired wages, without formal procedure.”* While the severity of the 
sanction no doubt plays a large part in the willingness of employers 
to make such settlements, it also frequently results in violations go- 
ing unpunished, since the Secretary is reluctant to impose a penalty 
which may mean serious damage to, or even destruction of, the con- 
tractor’s business. The Department of Labor, recognizing this weak- 
ness in the sanctions now available, approved a bill providing for 
monetary penalties as an alternative to blacklisting. Instead of be- 
ing permitted to purge himself by paying the stipulated wages, the 
contractor would be liable upon repetition of the offense for double 
the amount involved and for triple the original amount for each 
subsequent offense.’* 

The contract sanction on violation of the collective bargaining 
provisions of the Bituminous Coal Act of 1937 is much less extensive 
than the sanctions of the Walsh-Healcy Act. Termination of gov- 
ernment contracts upon finding of violation by the Commission is 
applicable only to contracts for coal, and the prohibition on dealing 
with violators extends only to coal “produced at any mine” where 
violation was occurring at the time of production.*® Violation has 
been found by the Commission in only one case. The .sanctions of the 
National Labor Relations Act arc also applicable to violators, but a 
finding of violation by the National Labor Relations Board does not 
automatically bring about the termination of a contract for coal; the 
Bituminous Coal Commission must also find the violation. However, 
the Act would apparently authorize rejection of a bid as the result 
of finding of violation by the National Labor Relations Board. 

In the absence of the requirement of competitive bidding or other 
measures designed to protect the privilege of dealing with the gov- 
ernment, the working out of official policy through contract sanctions 
would have no need for express statutory authorization. The pur- 
poses served by the legislation could be accomplished by exercise of 

Gcllhorn and LinHcld, Administrative Adjudication of Contract Disputes: 
The Walsh-Healey Act, 37 A/icA. L. Jirt'. 841, 846, 853 (1939). 

S. 1032, 76th Cong., 1st Scss. ( 1939). 15 U.S.C. §839. 
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election in entering into contracts and by the terms of the contracts. 
The legislation is directive of ofl&cial action (witness the absence of 
criminal penalties) and gives recognition to the power of adminis- 
trative sanctions, not only in its enabling features but also in regulat- 
ing administrative activity. 

Still more striking in the development of a law which is purely 
administrative are provisions such as those of the Federal Reserve 
Act regulating cancellation of federal deposit insurance contracts. 
The contract entered into between the Federal Deposit Insurance 
Corporation and the bank provides for termination upon violation of 
the laws to which the bank is subject. State banks which are not 
members of the Federal Reserve System enter into such contracts 
without official coercion, and wrongs resulting from their breach 
might be left to such remedies as are ordinarily provided for breach 
of consensual agreements. But the statute, recognizing the official 
nature of the sanction of termination, requires an elaborate proce- 
dure of notice, hearing, and written findings,"*’ with the board of di- 
rectors of the Corporation or their designee sitting in a judicial ca- 
pacity. Through the year 1938 the in‘->"ance status of three banks 
had been terminated in this manner.'*' 

The power to report a violation fur prosecution in the courts has 
been given formal standing as a sa'’ciif , by the inclusion of express 
provisions in the legislation administered by several agencies. The 
Federal Power Act, for example, provides that the Commission may 
transmit evidence of violation to the Attorney General, who in his 
discretion may institute criminal proceedings.**'’ 

*‘iaU.S.C. §264(1). 

** Federal Deposit Insurance Corporation, Annual Reports, 1934-1938, 

16 US.C. §82501 (a). See also Agricultural Adjustment Act of 1938, 7 
U.S.C. §610 (h); The Nav.il Stores Act, 7 U.S.C. §97. Cf 26 U.S.C. §1645 (b), 
which provides that it is "the duty of every collector of internal revenue” to re- 
port knowledge of wilful violations of the revenue laws to the district attorney, 
A similar provision in the Federal Trade Commission .\ct authorizes the Com- 
mission, if it has reason to believe that there has been a violation of the false ad- 
vertising prov'isions which involves a criminal penalty, to certifj' the facts to the 
Attorney General. 15 U.S.C. §56; see also §65. 
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In some provisions of this type the directive force appears to be 
upon the prosecuting authorities rather than upon the administrative 
agency. The agency is authorized to report violations, an authority 
which presumably it would have without the .statute, but the district 
attorney is directed to prosecute “without delay.”*'* 

Where the authorization to report violation concerns civil penal- 
ties, as under the Perishable Agricultural Commodities Act,*® the 
same questions arise since, where no special mode of procedure is 
prescribed for the collection of a civil penalty, civil action at law 
brought by the district attorney is ortlinarily the proper method.*” 

The most interesting of these provisions require judicial procedure 
prior to report of violation.*' Under the Agricultural Adjustment 
Act of 1938,** the Insecticide Act,**' and the Federal Caustic Poison 
Act,*° a hearing is to be held and violation found before the Secretary 
of Agriculture reports the violation to the district attorney. 

Presumably, in the absence of special authorization, any adminis- 
trative agency would be at liberty to make reports of violations and 
the prosecuting authorities could proceed against violators whether 
or not they received such reports. The effect of the express statutory 
provisions as sanctions is, then, largely in terrorem. In United States 
V. Morgan'*^ the defendant contended that such a provision consti- 
tuted a limitation on the power to begin a prosecution, that the ad- 
ministrative procedure was a prerequisite to action by the district at- 

“ Sec, e.g , Perishable Agricultural Commotiitics Act, 1930, 7 U.S.C. ^99!; 
Packers and Stockyards Act, 1921, 7 U.S.C. §224; Communications Act of 1934, 
47 U.S.C. §401 (c). 

'*'7U.S.C. S499/. 

** See New Jersey Fidelity & Plate Glass Insurance Co. v. Van Schaic^, 236 
App. Div. 223, 259 N.Y. Supp. 108 (1932), afj'd without opinion, 261 N.Y. 521, 
185 N.E. 721 (1933). 

The Federal Food, Drug, and Cosmetic Act requires the Secretary, before 
any violation is reported to any United States Attorney for institution of criminal 
proceedings, to give the person against whom such proceeding is contemplated 
“appropriate notice and an opportunity to present his views, either orally or in 
writing, with regard to such contemplated proceeding.” 21 U.S.C. §335. 

*« 7 U.S.C. §6o8a (7). ”7 U.S.C.Si28. 

•® 15 U.S.C. §409. 222 U.S. 274 ( 191 1 ). 
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torney. However, the Supreme Court held that it was the duty of the 
district attorney to prosecute all violations brought to his attention 
whether or not an administrative hearing was held in accordance 
with the statutory provision. As a result of this decision, there is no 
method available to a respondent under such a statute to prevent the 
administrative agency from reporting the violation or the district at- 
torney from proceeding against him without previous hearing. 

In situations where, as under the Food and Drugs Act prior to the 
recent legislation,’'^ a companion provision requires the district attor- 
ney to proceed without delay, the use of the hearing procedure might 
have some effect on the action of the district attorney, since he would 
then be without statutory discretion as to whether to institute the 
prosecution, whereas if the hearing procedure were not followed, he 
might, upon his own investigation, decide not to prosecute. Though 
theoretically the hearing requirement constitutes no limitation on 
prosecution, in the practice of the Department of Agriculture at 
least protection is actually afforded since the district attorney rarely 
proceeds e.xccpt upon report by the Secretary, and under the practice 
of the Department opportunity for heai mg is given in all cases."* 
Publicity has become one of the most effective administrative sanc- 
tions. The press rclca.se of the Federal Alcohol Administration Act, 
for example, “has virtually added lo tiic statute another enforcement 
sanction.’’"* The Securities and Exchange Commission has occasion- 
ally refrained, after finding violation, from imposing statutory sanc- 
tions on the ground that the publicity sanction was sufficient." ’ 

The sanction of publicity is generally unrestricted by formal pro- 
cedural safeguards, although its effect in damaging or destroying an 
enterprise is in many instances equivalent to the effect of suspension 

«2lU.S.C. §SlI,I2. 

Lee, The EnforcemciU Provi-sions of the Food, Drug, and Cosmetic Act, 
6 LtfH/ 6- Contemp. Frob. 70, 73-76 ( 1939) • 

CJaguine, The Federal Alcohol Administration, 7 Geo. Wash. L. Rev. 844, 
864(1939). 

Monograph of the Attorney General’!. Committee on Administrative Pro- 
cedure, Sen. Doc. No. 10, 77th Cong., isl Sc.ss. (1941) pt. 13, p. 9. 
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or even revocation of a license. While enforcement is by the com- 
munity at large or by special groups in the community rather than 
by official action, the formal distinction fails to reflect the actual effect 
of the two types of sanction. 

The limitations on the effectiveness of publicity already noted are 
equally applicable to the more formal use of publicity. The prestige 
of the administrative agency involved is a factor, as is the prestige of 
the enterprise against which the sanction is employed. Publicity by 
any agency, however weak, is a stronger weapon against the estab- 
lished and reputable enterprise than it is against the ephemeral and 
disreputable. But publicity by a weak agency or an agency weakened 
by a concerted campaign is comparatively ineffectual even against es- 
tablished and reputable enterprises. 

Statutory provisions authorizing or directing the use of publicity 
are found particularly in the legislation administered by the Secre- 
tary of Agriculture. Under the Federal Food, Drug, and Cosmetic 
Act, for example, the Secretary is directed to publish “reports sum- 
marizing all judgments, decrees, and court orders which have been 
rendered under this chapter, including the nature of the charge and 
the disposition thereof.”'"’ These reports of the Secretary are “seldom 

21 U S.C. §375 (a). For a similar provision sec the Insecticide .\ct, 7 U.S.C. 

§128. 

The coercive effect of the threat of publicity is illustrated by the s.implinp ac- 
tivities of the Food and Drug Administration, where samples arc “\oluntarily” 
furnished in order to avoid the injury to trade which might result from a large 
number of samples being purchased by enforcement officers. "Nearly always the 
manuiacturer will make samples available, rather than have inspectors take sam- 
ples after shipment. While from the legal standpoint the furnishing of samples 
by the manufacturer is usually voluntary, in /act there is a considerable amount of 
coercion involved. The manufacturer grants the samples to avoid certain more 
injurious sampling activities by the Department. Thus sampling at the source 
avoids likelihood of seizures after the manufacturer has gone to expense of ship- 
ping the article. It also avoids injury to the manufacturer’s trade that might occur 
if wholesalers and retailers found a large number of samples of the product of a 
particular manufacturer were being purchased from them by enforcement offi- 
cers.” Unpublished MS of Frederic P. Lee, Administration of Federal Agricul- 
tural Commodity Standards, pp. 494-495. 

“Voluntary” factory inspection depends at least in part on the same considera- 



ADMINISTRATIVE JUDICIAL SANCTIONS 113 

noted by periodicals of general circulation, but trade journals tend 
to inform their readers of such actions.”®^ 

The main purpose served is that of an additional deterrent to violations 
of the Act, for in general it may be said that the publicity resulting from 
the notices of judgment is frequently superior in its deterrent effect to that 
of the penalties imposed. This follovs's because public knowledge that the 
product has been involved in a violation of the law serves to prejudice it 
in the eyes of wholesalers and retailers and to some extent the consumers, 
and the data contained in the notices of judgment are doubtless made use 
of by trade competitors.”* 

By the same section of the statute the Secretary is authorized to is- 
sue “information regarding food, drugs, devices, or cosmetics in situa- 
tions involving, in the opinion of the Secretary, imminent danger to 
health or gross deception of the consumer.’’”” These warnings “usu- 
ally cover types of violations that come to the Food and Drug Ad- 
mini.stra lion’s attention and that it expects the trade to correct, or in 
regard to which it desires to warn the public for its own protec- 
tion.'”"" 

Under the Perishable Agricultural Commodities Act the Secretary 
is authorized to publish the facts and vicumstanccs of any violation 

lions. "Without specific .luthority of law, ^*04 : in the ca.se of seafood, the Food 
and Drug Administration lias maintained under the old .^ct a voluntary system 
of inspection of factories in which are manufactured food and drugs for interstate 
shipment. Most manufacturers do not object to inspection of their factories, al- 
though their acquiescent attitude may bt induced in part by the same considera- 
tions mentioned earlier that lead them to furnish ‘voluntary’ samples.” Lee, The 
Enforcement Provisions of the Food, Drug, and Cosmetic Act, 6 Law &■ Con- 
temp. Prob. 70, 87 (1939). 

'There is provision in the present legislation authorizing the Secretary to con- 
duct inspections. 21 U.S.C. §374- 

Hayes and Ruff, The Administration of the Federal Food and Drugs Act, 
I Law & Contemp. Prob. 16, 33 (i 933 )‘ 

*" Lee, The Enforcement Provisions of the Food, Drug, and Cosmetic Act, 
6 Law & Contemp. Prob. 70, 90 ( 1939). 

-‘■aiU.S.C. §375 (b). 

“’®Lce, The Enforcement Provisions of the Food, Drug, and Cosmetic Act, 
6 Law & Contemp. Prob. 70, 90 (1939)- 
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of the fair trade practice provisions, including situations in which a 
reparations order has been issued.^*’ Publication is a sanction upon 
violation found by judicial procedure and is either additional to or an 
alternative for the sanctions of susjiension and rcvocation.^"^ 
Publicity is the sole administrative sanction prescribed for viola- 
tion of the grading provisions of the United States Grain Standards 
Act™ and the Tobacco Inspection Act.™ Under the firmer the find- 
ings of the Secretary are to be published only after opportunity for 
hearing. Publication of the results of tests is a sanction upon viola- 
tion of the standards for naval stores.*‘“^ 

Under the Commodity Exchange Act the Secretary is authorized 
to publish such reports “as he may deem necessary” of the transactions 
of any person “found guilty,” by administrative judicial procedure, 
of violation.™ Moreover, under another provision of the same Act 
power is expressly given to publish “the full facts . , . including the 
names of parties” concerned in transactions which in the judgment 
of the Secretary are harmful to the “best interests of producers and 
consumers.*”"' 

7 U.S.C. § 499 h. 

Publication as a sanction additional to relocation or suspension is pros ided 
in cases involving licensed dealers in live poultry (7 U.S.C. ^aiSd) and licensed 
warehouses (7 U S.C. §265). It is the practice of the Secretary to order publica- 
tion in all cases where a license is suspended or revoked and in most cases in 
which reparation is awarded. Mimeographed summaries of decisions of the Sec- 
retary are distributed to a mailing list of licensees, attorneys, and others who have 
requested copies, and particularly to the trade papers of the fruit and vegetable 
industry. They arc cither printed in full or “listed in part” by the trade papers. 
Letter of C. W, Kitchen, Chief, Agricultural Marketing Service, August 9, 1939. 

Under other prosisions of the same Act, the Secretary may publish without 
prior judicial proceeding the facts and circumstances of refusal to keep records in 
the manner ordered by the Secretary and to permit inspection of records, either 
with or without other sanction. 7 U.S.C. §§499i, 499m (a). 

7 U.S.C. §77. 7 U.S.C. §51 ij. »"» 7 U.S.C. (>97. 

'®*7 U.S.C^ ^12. The sanction can be imposed cither with or without other 
sanctions such as revocation of registration, and under a liberal reading of the 
statute the Secretary can publish reports of transactions of persons found guilty 
whether or not the transactions arc connected with the violation involved in the 
judicial proceeding. 

1/iT 1 T n e 
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In a sense, publicity is the statutory sanction upon which the whole 
theory of the Securities Act of 1933 depends, since the requirement of 
full disclosure is the protection afforded to investors.^* However, the 
formal device provided under the Act for preventing the offering for 
sale of securities without full disclosure is the issuance of a stop or- 
der or refusal order. If such an order is issued, a security cannot le- 
gally be sold or offered for sale. Publicity as to the character of the 
issue or of the i.ssuer is ordinarily not a necessary adjunct to the ac- 
tion of the Commission, since the sale of the issue is effectively pre- 
vented by the formal order. The function of such publicity, as the 
Commission has recognized, is to protect the public, not against the 
sale of the securities involved in the case, but against subsequent 
practices of fraudulent issuers. While the stop order and refusal or- 
der are preventive measures,’"" the publicity attendant upon the issu- 
ance of such an order is wholly punitive as fir as concerns the par- 
ticular securities involved. The punitive aspect is particularly appar- 
ent in those stop order proceedings in which the Commission makes 
findings and issues extensive opinions altliough there is a stipulation 
that the deficiencies charged exist and there is a consent to the issu- 
ance of a stop order. The Commission believes that it has a duty to 
make the details public.”" Publicity lo deemed to be necessary in the 
public interest.’” In a proceeding when . at the outset of the hearing. 

The Securities Exchange Act of 1934 contains express provision for publi- 
cation of information concerning violations investigated under the authority of 
that Act. i<5 U.S.C. SySu (a). 

See In the Matter of Haddam Dntdlers Corp., 1 S.E.C. 48 ( 1934). 

For a comment favorable to this position of the Commission and criticiz- 
ing the majority opinion in the Jones case (discussed infra, pp. 116-118) for 
failure to recognize this implied duty of the Commission, see Withdrawal of 
Registration Statements — the Jones Case, 31 III. L. Rev. 369, 376 (1936): “If the 
majority meant, however, to construe ‘protection of investors’ to mean only those 
possibly interested in the particular security, its interpretation is unwarranted. 
The Commission was established primarily to obtain a full disclosure of informa- 
tion to protect the investing public and not merely for specific investors who may 
be affected by the registration statement in question.” 

In the Matter of Oil Ridge Oil &■ Refining Co.. 1 S.E.C 225 (1935); 
also In the Matter of Continental Distillers and Importers Corp., i S.E.C. 54 

(1935). 
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the respondent submitted a stipulation stating its willingness to make 
such deletions or modifications as the Commission might require, the 
Commission said that “to permit such a retraction without full publi- 
cation of the facts and circumstances surrounding this case would be 
inconsistent with the duty imposed upon the Commission by the Se- 
curities Act of In another similar proceeding the Commis- 

sion said: 

Despite the registrant's consent to the issuance of a stop order, the na- 
ture of this case, in essence, an enterprise to deal in an irresponsible fash- 
ion with the small savings of city and county school teachers, makes it not 
only desirable but imperative to file these findings and this opinion so that 
the untruthfulness and the unfairness of the registrant's officers should be 
a matter of public record.”* 

In another case, although the registrant requested withdrawal of 
his registration statement and later consented to a stop order, the 
Commission stated that it deemed it in the public interest to issue an 
opinion “in order to transmit to the public generally evidence of the 
registrant’s disregard of important legal and ethical standards."’” 

The case of Jones v. Securities and Exchange Commission involved 
an attempt by the respondent to withdraw his registration statement 
after the institution of stop order proceedings. The Commission’s 
reason for refusing to permit the withdrawal was the desire to hold a 
hearing and make public the deficiencies in the registration state- 
ment. The majority of the Supreme Court strongly condemned the 
practice of the Commission, though the exact point, the unfavorable 
and damaging publicity to the respondent, was not discussed in the 
opinion of the Court. The minority felt that the practice of the Com- 

/« the Matter of American Ciedtt Corp., i S.E.C. 230, 232 (1935). Cf. in 
the Matter of Income Estates of America, Inc., Securities Act of 1933, Release 
No. 1480 (1937). 

the Matter of National Educators Mutual Association, Inc., i S.E.C. 
208,210(1935). 

In the Matter of Big Wedge Gold Mining Co., 1 S.E.C. 98 (1935); sec also 
In the Matter of Gold Hill Operating Co., i S.E.C. 668 ( 1936); In the Matter of 
Trenton Valley Distillers Corp., Securities Act of 1933, Release No. 1658 ( 1938). 
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mission was justified because, among other things, “the enforcement 
of the Act is aided when guilt is exposed to the censure of the 
world.” The rule forbidding the withdrawal of a registration state- 
ment after the lx:ginning of stop order proceedings was, in the opin- 
ion of the minority, “wisely conceived ... to foil the plans of 
knaves intent upon obscuring or suppressing the knowledge of their 
knavery.””® 

The position of the Commission was severely criticized by Profes- 
sor Gardner: 

ll’ou all remember that ('ttiigress entrusted the Securities and Exchange 
Commission with the enterprise of seeing to it that every security offered 
for public investment should be truthfully described to the public and that 
this enterprise has been a success. It seems that one J. Edward Jones filed 
with this commission a description of some securities of which he pro- 
psed to make public offering, and that he would have been free to offer 
them twenty days later if the commission had not interfered. The commis- 
sion, however, was not satisfied as to the correctness of the description and 
summoned jtmes to testify before it in detail. Thereupon Jones withdrew 
his proposal to offer these .securities to the public and declined to appear. 
One might suppose that this would have ended the matter, but it was not 
to be so. The commission refused to permit Jones to withdraw his pro- 
posal, but insisted th.it he appear liefbrc it and testify — for no other appar- 
ent purpose than to convict him publicly of having attempted a fraud. 
The Supreme Court of the United States ruled that this was no part of 
the enterprise with which the commission had lieen entrusted ; and two of 
the parties to the same stock promotion were acquitted of crime after trial 
upon indictments in the District of Columbia Supreme Court. Yet Squire 
Landis .seemed to me to think it a grievance th.it the commission was de- 
nied the privilege of substituting itself for a court and jury and that it did 
not have the opportunity “to establish a record of fraud after hearing and 
in such a manner inform the investment world of the fraud that was at- 
tempted and the character of parties to it.” No skipper of a fishing vessel, 
no pre.sident of a steel corporation, no private investment banker would 
dream of claiming such a privilege to pass judgment on his fellow citizen 


“'298 0.8.1,31,33(1936). 
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in a matter which concerned the success of the enterprise in which he him- 
self was engaged. The danger to the citizen’s liberty is not smaller when 
he is exposed to judgment by a body supp)rtcd by all the resources of the 
revenue and fired with zeal to achieve the laudable public jiurpose for 
which it was set up.”‘* 

The decision in the Jones case was based on a technical point of 
procedure, rather than on the power of the Commission to use pub- 
licity as a sanction, and the Commission, by slight changes in its pro- 
cedure, has continued its practice with substantially the same effect 
as before. 

The use by many administrative agencies of the press release as an 
additional nonstatutory sanction, without even such formal limita- 
tions as those of the Securities and Exchange Commission’s stop or- 
der proceedings, has followed upon the recognition of the immense 
effectiveness of publicity. 

The publication of the press release is perhaps the most effective sanc- 
tion which the [Federal Alcohol | Administration possesses. The conse- 
quences of such publication upon a permittee’s activities is generally 
thought to be at least as disastrous as the entry of an order suspending the 
permittee. For one thing, competitors have been able to convince their cus- 
tomers, by distributing copies of the relc.ase or by oral repiibhcation of its 
contents not to deal with persons who arc sufficiently reprehensible to be 
respondents in susjiension proceedings. Another direct effect of the press 
release is to place the permittee u[X)n the black-list which some monopoly 
states have created for industry members who arc in difficulty with the 
Administration. These arc immediate results flowing from the mere insti- 
tution of proceedings and necessarily harm both innocent permittees as 
well as the guilty ones. 

Because the publication of a press release has an immediate detrimental 
effect upon the suspected permittee, there has been an increasing tendency 
on the part of industry members to settle cases prior to the institution of 
proceedings. Whether they arc right or wrong on the merits of the case, 
they must inevitably lose something, other than the mere cost of defend- 

“• George K. Gardner, Book Review of Landis, The Administrative Process, 
52 Harv. L. Rev. 336, 341-342 (1938). 
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mg a law-suit, by litigating the issues. While the effect of the use of the 
press release is thus to discourage the litigation of possibly meritorious 
cases, there is something to be said in favor of the practice. 

There can be little doubt that fear of the press release has occasioned an 
extraordinary degree of compliance with the Act. The effectiveness of 
publicity has generally been recognized as providing an additional sanc- 
tion to regulatory agencies and, as a result, the press release is now a com- 
mon phenomenon.*’* 

The courts generally have found no basis in law for imposing re- 
strictions, by requiring procedural safeguards or otherwise, on the 
use of publicity as an administrative sanction.”* Publicity “may be 
mischievous and seriously damage the property rights of innocent 
persons. But the opinions and advice, even of those in authority, are 
not a law or regulation such as comes withm the scope of the several 
provisions of the Fctleral Constitution designed to secure the rights 
of citizens as against action by the States.””" Usually the ground for 
refusal to intervene has been the absence of coercive force. In actual 
effect, in damage to property and reputation, publicity may be fully 
as coercive as many other sanctions upon which the courts impose 
restrictions. It is rather the form of jdie sanction, the unofficial char- 

Monogr-iph of the Attorney General’s Committee on Administrative Pro- 
cedure, Sen. Doc. No. 186, yOih Cong . 3rd Sess (1(140) pt. 3, p. ih. 

Of the use of the press release by the Federal Alcohol Administration, the At- 
torney General’s Committee on Administrative Procedure says: “it is arguable 
th.it the additional deterrent effect of the publicity sanction does not warrant the 
sacrifice of meritorious cases. The s.inctions provided by the statute, particularly 
the power to suspend the permit, should, if utilized, provide sufficient discourage- 
ment to the potential lawbreaker. Nor is there need, in the usual case, for the tak- 
ing of rapid action in order to safeguard the public health or to prevent gross 
deception of consumers. In the absence of these considerations, therefore, no real 
necessity for continuing the indiscriminate use of the press release appears to 
exist.” P. 17. 

See Standard Scale Co. v Farrell, 249 U.S. 571 ( 1919); Pennsylvania R. 
R. Co. V. United States R. R. Labor Board, 261 U.S. 72 (1923); United States 
V. Los Angeles &■ S. L. R. R. Co.. 273 U.S 290 (1927); Arrow Distillers v. 
Alexander, 24 F. Supp. 880 (D.C. 1938), aff'd 306 U.S. 615 (1939). 

Standard Scale Co. v. Farrell. 249 U.S. 571, 575 (1919). 
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acter of the application of coercion, which puts the sanction outside 
the field of judicial intervention. 

The absence of any external restraint upon the enormous power 
exercised by the Securities and Exchange Commission through the 
publicity sanction has been forcefully stated by Dean Landis and by 
the General Counsel of the Commission.’^ Dean Landis has said: 
“It is restraints upon the exercise of that power that in my judgment 
are of far greater significance than the creation of restraints upon the 
power to adjudicate.”’^’ 

In a few instances administrative agencies have adopted a principle 
of internal restraint on use of the publicity sanction. The Depart- 
ment of Agriculture in the administration of the Unitetl States Grain 
Standards Act has carefully refrained from publicizing the bringing 
of charges “because the mere fact that a charge had been brought, if 
generally known, would have been damaging to the business of the 
respondent.”’*’* The Federal Deposit Insurance Corporation avoids 
all publicity in connection with proceedings to terminate insured 
status. The power of the Comptroller of the Currency to publish re- 
ports of examinations of banks which have failed to make changes 
suggested by the Comptroller has never been exercised, “since it is 
felt that the results in terms of public reaction might be disastrous.”’"* 

The Attorney General’s Committee on Administrative Proceilure 
remarks on the practice of the Department of Agriculture: “In this 
respect there is a sharp departure from the practice of some Federal 
agencies which rely heavily upon the press release as a means of pub- 
licizing the issuance of complaints.’”*'* 

There has been little attempt to use the converse sanction, favor- 
able publicity for approved conduct, except in so far as publication of 
a list of cooperators, such as the lists issued by the Securities and Ex- 
change Commission of public utility companies registering with the 

Sec supra, pp. 86-87. 

Landis, The Administrative Process, p. 1 10. 

'■® Monograph of the Attorney CJencral's Commiitec on Administrative Pro- 
cedure, Sen. Dw. No. j86, 76th Cong., 3rd Sess. (1940) pt. 7, p. 18. 

*** Ibid., pt. 13, p. 17. Ibid., pt. 7, p. 18. 
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Commission during the period of doubt as to constitutionality, con- 
stituted such a sanction. Most activities of this type are not actually 
direct sanctions upon the approved conduct, but rather methods of 
securing compliance by others, either through the bandwagon appeal 
or the tacit threat. The Blue Eagle of the National Recovery Admin- 
istration, in spite of attempts to make it a badge of honor, merely in- 
dicated aKscnce of discovered violations and finally became of no 
value even in its negative aspect. 

There are said to be 149 instances in the federal .statutes “where a 
license, permit, certificate or other fiirnial authorization is made a 
prerequisite to the carrying on of a business or the engaging in an 
actisily or the doing of an act.*'^'’ More than fifty of these statutory 
provisions arc saul to be accompanied by power to revoke or suspend 
“and in many, perhaps most, of the others, the power is implied and 
in any event is claimed and exercised.”^*'* There arc a few instances 
in which power is given to the courts to revoke licenses granted by 
an agency. Under the Federal Power Act revocation is accomplished 
by action in equity brought by the Attorney General.’"’ The Comp- 
troller of the Currency must bring an action in the ilistrict court in 
order to efl'cet a forfeiture of the franchise of a national banking as- 
sociation.’"'* 

The Federal Alcohol Administration Act provides fiir annulment 
of a license where the disapproved conduct, such as fraud or misrep- 
resentation or concealment of material fact,’*'’ is connected w’ith the 
procuring of the license. Presumably annulment dift'ers from revoca- 
tion in that the effect of the annulment is to make the activities un- 

Report of die Special Committee on Administrative Law, Reports of 
Amer. Bat Assoc., vol. 61, pp. 720, 749 (1936). 

Ibid., p. 7‘;o. Where the [xiwer to re\okc does not expressly accompany the 
power to grant a license, the courts ha\c held that it may be implied in some 
cases from the nature of the grant or from other provisions of the statute. In other 
cases the power to issue licenses has liccn held to imply no power to revoke. Sec 
Freund, Adnunutratn'c PowtU oi'ir Persons and Piopeitv, pp. 117-118. 

16 U.S.C. §820. 

’’“12 0.8.0. §93. 

27U.S.C. §204 (c). 
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der the purported license actually unlicensed activities, with the result 
that there could be prosecution for operation without a license. Other 
statutes provide for revocation under the same circumstances.’^” 
Under the Motor Carrier Act modification of a license is an alter- 
native to revocation as a sanction upon violation.’ ” There is no indi- 
cation that this power has been exercised. It appears to be inappropri- 
ate as a punitive sanction. Under the Communications Act of 1934, 
revocation of a station license is the prescribed sanction for violation, 
but the license may be modified where such modification will pro- 
mote the public interest, convenience, and necessity.’ 

The drastic and cfTectivc character of the license sanction has re- 
cently been given recognition in the pure foot! legislation’”" and the 
live poultry sections of the Packers and Stockyards Act,’ *^ where 
statutory provision is made for the institution of a licensing system 
when an emergency occurs. The contemplated emergency is of course 
the breakdown of other sanctions. 

Revocation of license is frequently prescribed without discrimina- 
tion as a sanction upon all violations of the statute and of the rules 
and regulations of the administering agency. For example, under the 
Communications Act of 1934 a station license can be revokctl “for 
violation of or failure to observe any of the restrictions and condi- 
tions of this chapter or of any regulation of the Commission author- 
ized by this chapter or by a treaty ratified by the United States.’”'*® 

Sec Communications Act of 19^4. 47 U.S.C. ^312. 325; Perishable Agri- 
cultural Commodities Act, 1930, 7 U.S.C. ^§499d (c), 499h (c), 

49 U.S.C. §312 (a). Sec also Communications Act of 1934, 47 U.S.C. §359: 
“If the holder of such certificate violates the provisions of the safety convention, 
or of this chapter, or the rules, regulations, or conditions prescribed by the Com- 
mission, and if the cficctive administration of the safety convention or of sec- 
tions 351 to 362 of this title so requires, the Commission, after hearing in accord- 
ance with the law, is authorized to request the modification or cancellation of 
such certificate.” 

47 U.S.C. §312. 21 U.S,C. §344. 7 U.S C. §2i8a. 

47 U.S.C. S312 (a). For similar provisions sec; Commodity Exchange Act, 
7 U.S.C. §7b (“The failure or refusal of any board of trade to comply with any of 
the provisions of this chapter, or any of the rules and regulations of the Secretary 
of Agriculture thereunder”); navigation laws, 46 U.S.C. §239 (g) (“incompetent 
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In a few instances the statutes confine the sanction of revocation to 
the more serious offenses. Under the Perishable Agricultural Com- 
modities Act licenses are revocable only upon conviction in court for 
certain violations or upon administrative determination that the li- 
censee has engaged in statutorily specified unfair trade practices, has 
after notice continued to employ an individual whose license has 
been revoked, or has obtained his license fraudulently.'^" Where the 
charge involves either of the first two grounds, the violation must be 
flagrant or repeated in order to justify revocation rather than suspen- 
sion. The revocation of a license of a live poultry dealer under the 
Packers and Stockyards Act also requires a finding of flagrant or re- 
peated violation.'''' Revocation as distinguished from suspension is 
confined to “intentional” violations under the Civil Aeronautics 
Act."" This type of provision is ordinarily found in situations where 
only a few aspects of a business are the subject of regulation, and the 
blanket provision for revcKation is common where there is detailed 
and extensive regulation. 

Under another type of limitation on the drastic sanction of revo- 
cation, found in the Motor Carrier Act'"" and the Civil Aeronautics 
Act,'"*" a certificate, license, or permit can be revoked only for wilful 
failure to comply with an order commanding obedience to the provi- 

or . . . guilty of niisbi-havior, negligence, or unskillfulncss, or has endangered 
life, or has willfully violated any of the provisions of this title or any of the regu- 
lations issued thereunder”); Civil Aeronautics Act of iqj 8. 47 U.S.C. §359 (“If 
the holder of such ccrtific.itc violates the provisions of the safety convention, or 
of this chapter, or the rules, regulations or conditions prescribed by the Commis- 
sion, and if the elTective administration of the safety convention or of sections 351 
to 362 of this title so requires”); Securioes Exchange Act of 1934, 15 U.S.C. §785 
(“has violated any provision of this cliapter or of the rules and regulations there- 
under or has failed to enforce, so far as is within its power, compliance therewith 
by a member or by an issuer of a security registered thereon”); United States 
Cram Standards Act, 7 U.S.C. §80; United States Warehouse Act, 7 U.S.C. §246. 

7 U.S.C. §499h. 7 C < 52 i 8 d. 

49 U.S.C. S481 (h). 49 U-S.C. §312 (a). 

“®49 U.S.C. §481 (h). ITiis provision applies to certificates of public con- 
venience and necessity. Certificates issued in connection with safety regulations 
may be revoked without such limitation. See 49 U.S.C. §559. 
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sion or order found to have been violated.'*^ The provision of the 
Motor Carrier Act was included in the bill at the request of the rep- 
resentative of the industry, who feared the grant of unrestricted 
power of revocation to the Commission which “would hang like the 
sword of Damocles over our heads” and permit virtual confiscation 
of property for minor infractions of the regulations.”* At their in- 
sistence a provision delaying revocation for ninety days was also in- 
cluded. In connection with the limitation on revocation, Senator 
Wheeler, who introduced the bill, said: 

The committee amended that so that if they made this willful failure it 
could only be revoked after a reasonable time was given to them and they 
were notified to that effect. There has i>cen a suggestion made to me that 
it proliably should be amended to give them at least a vmonth period in 
which they could comply with the order. As a m.ittcr of fact. I have no par- 
ticular objection to that suggestion. Neither has the Commission any ob- 
jection, in my judgment. However, the Ctimmission feels that it is impera- 
tive that they do have the right to revoke, because it said that the experi- 
ence of the State commissions has been that revocation is one of the most 
effective ways of getting compliance with the law and with the rules and 
regulations. 

Criticism was directed against the power of revocation thus conferred 
upon the Commission. It was suggested that the effect is to put the future 
of countless operators wholly in the hands of the Commission, which 
might act arbitrarily, and that the penalties elsewhere provided arc ample 
to secure compliance. As I just stated, practically all State laws contain 

For similar provisions sec steamship inspection legislation, 46 U S.C. S435; 
Perishable Agricultural Commodities Act, 1930, 7 U.S.C. §499!! (b). See also 
Freund, Admini^trattve Powers over Persons and Property, pp. 146-147. 

Hearings before Committee on Interstate Commerce on S. iSiq, 74th 
Cong., 1st Scss. (1935), particularly pp. 200, 281, 327, and 354. See Legisl.ition, 
Federal Motor Carrier Act, 36 Col. L. Rev. 945, 959 ( 1936), where it is remarked 
that the revocation sanction “is perhaps unnecessarily drastic, since such power 
over railroads has not been found necessary, and by Section 222 (a), (b) viola- 
tion is punishable by fine and may be enjoined.” The questionablencss of the 
analogy with railroads is apparent, and it is precisely the ineffectiveness of crimi- 
nal and injunctive sanctions which has given rise to administrative sanctions of 
this type. 
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similar provisions, and they have been found the most effective means of 
enforcing regulations. The revocation provisions in the State statutes have 
not operated to hamper the growth of the motor-vehicle industry. How- 
ever, it IS fair that operators should have warning and an opportunity to 
comply before any revocation occurs. The committee has therefore amended 
paragraph (a) to provide that the Commission shall issue an order com- 
manding obedience to any provision of this part or to any rule or regula- 
tion of the Commission thereunder which is alleged to be violated, and 
that resocation shall occur only where there is failure to comply with such 
an order within a reasonable time.^^" 

Suspension of license is usually provided as an alternative for revo- 
cation. However, under the Communications Act of 1934 there is no 
administrative sanction upon violation alternative to revocation in 
the case of station licenses.^^^ The Federal Communications Com- 
mission in 1935 proposed that the statute be amended to permit sus- 
pension for a period not to exceed thirty days, saying; 

There arc m.my instances where the revocation of a license is too dras- 
tic a punishment, but where some admonitory action should be taken. In 
most cases these arc instances of violations of Commission regulations 
which could be properly punishable by a short suspension. Under the ex- 
isting law, however, the Commission does not have power to suspend, but 
only to revoke or deny a renewal application, if and when filed.^^"’ 

On the other hand, under the Packers and Stockyards Act the Sec- 
retary of Agriculture may suspend the registration of a stockyard 
but cannot revoke, except in certain instances where a department or 
agency of a State is involved.”" Suspension is for “a reasonable spe- 
cified period.” Similarly, there is no provision for revocation of op- 
erators’ licenses by the Federal Communications Commission, though 

79 Cong. Rtr., pt. s. P- 5^54 (i 935 )- 

»«47U.S.C.§3i2(a). 

Kspederal Communications Commission, Mimeo. 11855, Additional Legis- 
lative Recommendations (1933), quoted in Sen. Doc. No, 137, 75th Cong., 3rd 
Scss. (1937), p. 3,n. II. 

’*"7U.S.C. §§204, 205. 
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there is no limitation on the period for which they may be sus- 
pended.“~ There have been numerous suspensions under each of 
these Acts. After fifteen years of experience with the provision of the 
Packers and Stockyards Act, the Secretary has not found it necessary 
to seek the power of revocation. Suspension pending compliance is 
sometimes provided as the sole sanction on violation of supervisory 
regulations such as those requiring submission of reports or permit- 
ting inspection of records.”** 

Where suspension is provided as an alternative to revocation, it is 
usually made a universal alternative, leaving to the administrative 
agency uncontrolled discretion as to the extent of the penalty. How- 
ever, in addition to the limitations already described, there are statu- 
tory provisions such as that of the Federal Alcohol Administration 
Act, under which a permit cannot be revoked for the first violation, 
though it can be suspended “for such pcriotl as the ailministrator 
deems appropriate.’’”" 

In some situations suspension is not actually a less drastic alterna- 
tive. Even a short suspension may be the equivalent of revocation in 
having the eficct of destroying the licensed enterprisc.^^’^' 

At the hearings on the amendment to the Packers and Stockyards 
Act to give the Secretary of Agriculture the power to suspend regis- 

Communications Act of 1934, 47 U.S C. §303 (m) ( i ). “As a rule opera- 
tors are suspended for from 3 to 6 months, depending upon the seriousness of the 
oflense. If it is a second or third offense, the suspension period is made more 
drastic.” Monograph of the Attorney (Jcneral’s Committee on .Administrative 
Procedure, Sen. Doc. No. 186, 76th Cong., 3rd Scss. ( 1940) pt. 3, p. 51. 

Sec, e.g.. Perishable Agricultural Commodities Act, 1930, 7 U.S.C. §499m. 

27 U.S.C. §204 (e). This subsection also provides that in cases of non-user 
of the permit, suspension is not an alternative to revocation. See supra, n. 45. 

iBo “Xlirough the suspension or revocation of basic permits, the Federal Al- 
cohol Administration holds a life and death power over those engaged in the 
alcoholic beverage industries. During the suspension period, it removes the 
offender from the highly competitive market always present in the alcoholic 
beverage held, wholesalers and retailers look elsewhere fur their products and 
oftentimes contacts lost during the suspension periods are never recovered.” 
Gaguine, The Federal Alcohol Administration, 7 Geo. Woih. L. Rev. 844, 862, 
0.62(1939). 
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tration,’"''^ much stress was laid by members of the industry on the 
drastic nature of the penalty: 

a concern may have spent years in building up the good will of the busi- 
ness, and if you suspended him, for some reason you might be very sorry 
for it afterwards; you miglit susjicnd him immediately and then in three 
days his business wouhl he gone into thin air.^’'* 

Upon the large established units in practically every field, suspen- 
sion will fill with much the same effect as revocation. The disruption 
of organization, loss ot customers, and blow to prestige are fatal. On 
the other hand, with the small persistent violator, suspension may be 
merely a temporary inconvenience, and revocation alone will be really 
effective. 

In the ca.se of licenses for officers of ships, suspension may also be a 
very drastic remedy, “Sometimes the suspension for sixty days of a 
master's license means that the master will never agam command a 
vessel and his career will be ruined.”^''’* Moreover, there may be great 
differences in the seventy of the penalty. “For example, when the 
ship happens to be in port for ii days, a 10-day suspension is almost 
meaningless. If, on the other hand, the vessel happens to be in port 
fiir only 9 days the .sentence may be sp unexpectedly heavy one be- 
cause the unfortunate officer or seaman will miss the entire voyage.’’^®^ 

Practically all provisions for revocation or suspension of a license 
require notice and hearing.^'’'’ However, in a number of instances the 

”■ Sec 7 U.S.C. §204. 

Hearings before the Committee on Agriculture, House of Representatives, 
on Packer Act Amendments, 68th Cong., isl Sess. (1924), p. 148; see also pp. 68, 
69, 140, 143. 

Monograph of the ,\ttorney (Jenerar.s Committee on Administrative Pro- 
cedure, Sen. Doc. No. j86, yfnh Cong., 3rd Sess. (1940) pt to, p. 7. 

Ibid., p. 21. 

Under the Securities Exchange Act of 1934 trading in any registered se- 
curities on any national securities exchange may be summarily suspended with- 
out notice or hearing for a period not exceeding ten days and, with the approval 
of the President, all trading on any national securities exchange may be so sus- 
pended for a period not exceeding ninety days. 15 U.S.C. §785 (a) (4). 
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license may be suspended, and in a few revoked, without a prior 
hearing and with or without prior notice. The situations where such 
procedure is permitted are those which are conceived to be emergen- 
cies requiring prompt cessation of the licensed activity, usually in 
order to halt a violation immediately threatening to health or safety. 
For example, certificates issued in connection with safety regulations 
under the Civil Aeronautics Act may be suspended in cases of emer- 
gency for a period not in excess of thirty days “without regard to any 
requirement as to notice and hearing”;’"''’ and there is no hearing 
prior to revocation of a ship’s certificate where the ground is failure 
to obey an order for the correction of certain dangerous conditions.’"'^ 
Prior hearing may be dispensed with where the violation is of a su- 
pervisory regulation such as the requirement of submitting reports 
or permitting inspection of records.’®* 

A peculiar situation, somewhat similar to the revocation sanction, 
occurs where, as under the administration of the Federal Reserve 
System, membership entails certain privileges, but operation without 
membership is neither prohibited nor in practice impossible. Revoca- 
tion of membership then becomes a kind of publicity sanction. The 
bank, for example, whose membership in the Federal Reserve System 
is forfeited by formal proceedings may receive a death blow; though 
if its withdrawal is voluntary, it may continue to operate success- 
fully.’®” The effects of such a sanction may sometimes be avoided by 
withdrawal prior to the institution of proceedings. 

It is often said that the revocation of a license is a self-executing 
sanction, but this is not strictly true as far as official compulsion is 
concerned. Ordinarily the official sanction for revrxation of a re- 
quired license is criminal prosecution for operation without a license. 
This sanction depends fiir its enforcement on the action of the crimi- 
nal courts and to a large extent on the prosecuting authorities of the 
criminal courts, though participation of representatives of the agen- 

49 U.S.C. §559. 46 U S.C. S435. 

See, e.g.. Motor Carrier Act, 1935, 49 U.S.C. §312 (a); Perishable Agricul- 
tural Commodities Act, 1930, 7 U.S.C. S499m. 

““ 12 U.S.C. §^ 27 . 
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cies m the preparation of criminal cases is increasingly a matter of 
routine. Both the insistent trend toward sanctions which arc pre- 
dominantly administrative and the desire to avoid the procedure of 
criminal courts are illustrated by the frequent inclusion of provisions 
permitting the administrative agencies to secure injunctions as an al- 
ternative to criminal proceedings. 

In most cases of license withdrawal, of course, as in the great ma- 
jority of administrative sanctions, no further action will be necessary 
because of acquiescence in the decision. Moreover, such provisions as 
those hiund in the Commodity Exchange Act”'*' and the Securities 
Exchange Act of 1934/'’^ which require exchanges to discipline their 
own memtiers and deny trading privileges to those whose licenses 
have been revoked, are “enforcement” sanctions, or sanctions on sanc- 
tions, which are purely administrative in character. 

There arc a number of provisions prohibiting dealing with or em- 
ploying persons whose licenses have been revoked, the penalty being 
revocation of liccnse.^''“ However, the field of interaction of govern- 
ment agencies in the use of sanctions is largely uncxploited. The 
revocation of licenses upon conviction by a court of an offense re- 
lated to the supervised activity is fairly common.^*^’ An immense ex- 
tension of administrative power could be effected by making those 
many enterprises which are supervised in different phases of their 
activity by several administrative agencies subject to administrative 
sanctions by the licensing agency for violation in the fields of the 
other supervising agencies. 

The short-duration license with requirement of frequent renewal 
has been used as a sanction device particularly by the Federal Com- 
munications Commission, where it is widely considered a weapon of 
censorship. Under the statute the Commission is empowered to grant 

7 U.S.C. §§8, 9. 15 U S.C ^§785 (a). 780-3 (/). 

See, e.g., Perishable Agricultural Commodities Act, 1930, 7 U.S.C. §499h 

(b). 

Securities Exchange Act ol 1934, 15 U.S C. §780 (b). Ct Federal Alctrfiol 
Administration .\ct, 27 U.S.C. §204; C.ommunic.ations Act of 1934, 47 U.S.C. 

§311. 
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broadcasting station licenses for periods up to three years.^“ The first 
regulations set the license period at six months. Together with warn- 
ings by the Commission,^'" and even with frowns and headshakings 
by the commissioners, the renewal requirement apparently amounted 
in its practical effect upon broadcasters to a standing threat, renewed 
every six months, to revoke licenses. 

The present system gives the Commission the power of life and death 
over the station every six months, and as a result, every order, every find- 
ing of fact, every press release of the Commission, even every statement of 
a single member of the Commission must be watched by the licensee for 
indicauons of the current policies of the Commission as to program 
quality.^®® 

Public criticism is largely responsible for the extension of the li- 
cense period to a year. 

Except for its use as a sanction, the short license period seems to 
have little to recommend it.*'*" As a sanction, when renewal is not 

'«^47U.S.C. §307 (d). 

188 “'The Radio Commission reported that ‘it is believed that this warning [on 
lottery programs) had the effect of materially limiting this class of program, and 
in such instances as came to the attention of the Commission after its issuance 
the programs were discontinued voluntarily by the station after the matter had 
been brought to its attention.’ Federal Radio Commission, Annual Report (1931) 
9. Protests were made in the House of Representatives that the action of the 
Radio Commission m issuing a news release warning radio stations to observe the 
‘proprieties’ in broadcasting liquor advertising was unjustifiable and bordered 
upon censorship. 78 Cong. Rec. 2646 (1934); 78 Cong. Rec. 10991 ( 1934). . . . 

“It IS reported that following the action of Commissioner Harold A. Lafount 
in sending a letter to all stations urging them ‘ “as their patriotic, if not bounden 
and legal duty’’ to refuse their facilities to advertisers who arc “disposed to defy, 
ignore or modify the codes established by the N.R.A.,’’ ’ and reminding them 
that their continued existence depended on the good will of the Radio Commis- 
sion, the Columbia network took the warning so seriously that it cancelled the 
broadcasting of a speech by Fred J. Schlink when it discovered that the text sub- 
mitted criticized the N.R.A.’’ Note, Radio Censorship and the Federal Com- 
munications Commi.ssion, 39 Co/. L. Rev. 447, 455, nn. 58, 59 (1939). 

Ibid., pp. 454 - 45'5 ( i 939 )- 

See Freund, Aimtnistrattve Powers over Persons and Property, pp, 109- 
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merely routine/**® it is theoretically more effective than the threat of 
revocation. The frequent examination lends vigor to the supervisory 
aspects of regulation, in addition to its in terrorem effect on the li- 
censee. To both the administrative agency and the licensee it is more 
vital than the routine report or the regular inspection. It differs from 
revocation in the very important respect of putting the burden on 
the applicant of proving to the satisfaction of the Commission his 
right to a renewal.”''* 

PRESCRimiON OF INDIVIDUAL ACTION’, PREVENTION; THE DISPENSING 
POWER 

Prescriptive orders of administrative agencies direct either the ces- 
sation or the performance of an act or course of action. They are 
definitional anil admonitory in purpose, applying to the individual 
case the statutory provisions, which arc sometimes general, and warn- 
ing of punishment upon performing or not performing the act which 
is prohibited or required. Whether the orders arc prohibitory or af- 
firmative and whether primarily definitional or merely admonitory, 
the application of the statute to the individual concerned is generally 
thought of as a judicial determination. However, the statutory pro- 
visions, especially with reference to the affirmative orders of regula- 
tory agencies, may be so general in their requirements that the order 
will actually be legislative in character, requiring performance in ac- 
cordance with what is really a novel policy of administration. Thus, 
the point for determination may be at the one extreme w’hether or 
not a specific act was perfiirmed, and at the other whether a perform- 
ance in the future will be in the public interest with past perform- 
ance a matter of admission. 

Where the statutory requirement is specific, an order which is 
prospective in operation may bear little resemblance to legislation, 

Over ninety per cent of the renewals under the Communications Act of 
1934 routine. Hearings before the Subcommittee of the Committee on Ap- 
propriations, House of Representatives, on Independent Offices Appropriation 
Bill for ig^fo, 76th Cong., ist Sess. (1940), p. 1536. 

‘®“ See Freund, Administrative Powers over Persons and Property, p. 60. 
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being largely admonitory in purpose. Prohibitory orders against con- 
templated acts such as several agencies have the power to issue arc 
irequently of this type.'*" Their purpose is to prevent the perform- 
ance of the disapproved act by advance determination of its unlaw- 
ful character. 

Prevention by advance determination is particularly effective w'here 
specific goods or persons are involved. Inspection cither by police 
methods or in the course of regular supervision provides a method 
for bringing them to the attention of the agency, which may then 
determine whether they are equal to the statutory standards. 

Some administratively imposed preventive sanctions, such as those 
on imports and immigration, can be based, because of the nature of 
the subject matter, on regular inspection. In other cases, such as the 
postal service, inspection would not be feasible, and administrative 
supervision is confined to police regulation. In interstate commerce, 
regular supervision, except in a few instances such as meat inspection 
and security regulation, has not been considered feasible or desirable, 
and the policing method is that usually employed. 

In a number of instances administrative preventive sanctions are 
administratively enforced. An order excluding imports or immi- 
grants or for confiscation of lottery tickets, for example, requires no 
judicial intervention. In other instances, such as violation of the 
Meat Inspection Act by shipping meat which has been disapproved 
or using the mails for distribution of a security after issuance of a 
stop order by the Securities and Exchange Commission, the official 
sanction is punishment imposed by the criminal courts. The exclu- 
sion of adulterated and misbranded fixjd and drugs or insecticides,*"’ 
caustic poison not branded as required, seeds which arc adulterated 
or unfit for use,*^' and tea below the prescribed standard’’* is accom- 
plished by regular inspection and refusal by the Secretary of Agricul- 

See, e g.. Communications Act of 1934, 47 U.S.C. §205; Packers and Stock- 
yards Act, 1921, 7 U.S.C. §213 (b). 

”'7 U.S.C. § 1 34. ' ■ ' 1 5 U.S.C. §405. 

”>7U.S.C.Siii. ‘■♦21 U.S.C.S45. 
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turc (in the case of tea by the Board of Tea Appeals), of a permit 
for admission to the country. Examination and denial of entry per- 
mit is the method of the Attorney General under the immigration 
law.^‘'‘ 

While formal procedure of a judicial nature is ordinarily available 
in the cases described in the preceding paragraph, the administration 
of preventive sanctions in the case of imported milk and meat shipped 
in interstate commerce docs not include formal procedure. Milk is 
regularly inspected at the border’ and is rejected or admitted by the 
informal action of administrative agents. Meat is regularly inspected 
at the packers’ and is stamped as approved or rejected by the in- 
spectors.’ ‘ ‘ 

Under the postal law certain matter is not mailable either because 
of Its physically dangerous character or for moral or social reasons.’™ 
Mailing material of proscribed classes is usually punishable by crimi- 
nal .sanction,’’ ' but c.\clusion by the Postmaster General is often ef- 
fective preventively. Mail which is contrary to law may be seized by 
the post office.”*" The sanction of the fraud order operates in a differ- 
ent manner, preventing the receipt of mail by one who is found to 
be engaged in the perpetration of frautl or conducting a lottery.”*’ 
The Post Office Department, by the Uj«< of this sanction, has had con- 
siderable success in stopping the operation of lotteries and in pre- 
venting some of the more blatant fraudulent practice.s.”'" 

The refusal order procedure of the Securities and E.xchange Com- 
mission calls for preliminary examination of a security issue and col- 
lateral representations.”*'* Where registration is refused after required 
judicial procedure, the use of the mails or fiicilities of interstate com- 
merce in distribution of the security is prohibited. The operation of 

8 U.S.C. §§151, 152, 154- §143- 

>”21 U.S.C. §72. 

See United States Offuial Postal Guide. July 1936, pp. 22-23. 

>" Sec, e.g., 18 U.S.C. ^^334, 335. 33^. 34>. 343. 344- 

>'"> 39 U.S.C. §§498, 499. ”” 39 U.S C. §259. 

>*" Handler, Unfiiir Competition, 21 Iowa L. Rev. 175, 229 (1936). 
>*»i5U.S.C. §77h(b). 
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the stop order is substantially similar, except that it may be issued 
after the registration has become eflfcctive.^®^ 

Some sanctions of this type depend mainly on the power of the 
National Government to stop the movement ot goods or persons from 
place to place and on its control over communication. They are most 
effective in the fields ot importation and immigration and in the 
administration of the postal service. In interstate commerce adminis- 
trative intervention is more limited, and criminal penalties or judi- 
cially imposed preventive sanctions, as under tlic Federal Food, 
Drug, and Cosmetic Act, are usually provided. The movement of 
persons within the country, although it is potentially an effective 
method, fir example, of disease control or economic coordination, is 
not subjected to either judicial or administrative prevention because 
of the high value set on freedom of movement. Other sanctions on 
free movement in behalf of economic coordination may be found in 
such activities as resettlement projects and residence restrictions on 
relief payments. The clash between freedom of expression and judi- 
cial or administrative repression, as well as the protection of privacy 
of communication, has limited the scope of government intervention 
in the use of the postal service and regulation of interstate telephone, 
telegraph, and radio communication. 

Summary seizure or destruction of goods by administrative agen- 
cies IS a preventive sanction occasionally available under the federal 
statutes. Opium may “be seized and summarily forfeited to the 
United States Government without nece.ssity of instituting forfeiture 
proceedings of any character.”*'*’’ Diseased plants"*" and animals"*^ 
may be destroyed. Seizure and destruction of goods, especially where 
no payment is made, is a punitive as well as a preventive sanction. 
Where prevention alone is intended, as in the exclu.sion of imports, 
the goods themselves are usually returned to their owners. 

The cease and desist order is often thought of as the administrative 
counterpart of the ordinary equity injunction. 

“*i5U.S.C. §77h(d). 

*** See, e.g., 7 U.S C. §1643. 


’"'21 U.S.C.§i73. 

See, e.g., 21 U.S.C. §103. 
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Ceasc-and-clcsist orders arc nothing more nor less than injunctions in effect, 
and the fact that formal recourse to the courts is necessary before enforce- 
ment machinery is set in motion simply means that the administrative 
agency, like the court itself, must eventually Itxik to the executive branch 
of the government to execute its decisions. 

In both their definitional and admonitory aspects, the similarity of 
the two sanctions far outweighs in importance their differences, which 
are largely formal. 

Freund sought to make a distinction between the warning order 
and the cease and ilesist order on the basis of the definiteness of the 
statute.^'^’’ If a statute is definite, the administrative order serves, he 
felt, merely to warn, while if the statute is intlefinite, its purpose is to 
make the “generic statutory prohibition or requirement definite.” 
Adrninistr.ttive law is not .so unlike judicial law as this distinction 
w'ould imply. The traditional concept would have it that the issuance 
of every injunction is the result of .some definite rule of law. This is 
about equally valid with the notion that those against whom cease 
and desist orders are issued find in the orders the first news of the 
applicability of an indefinite statute to the activity which the orders 
prohibit. Some injunctions and .some cease and desist orders make 
definite previously indefinite law M<jst injunctions and most cease 
and desist orders have no such definitional aspect. They are merely 
warnings to lawbreakers who are well aware of the illegality of their 
activities. Administrative agencies as wxll as courts follow’ rules of 
law, whether or not there arc definite statutes, just as courts as well 
as administrative agencies legiskate by putting definite content into 
indefinite statutes and common law' rules. 

The concept of unfair methoils of competition, even when first in- 
cluded in the Federal Traile Commission Act, was not completely 
devoid of content. The prohibitions of the Clayton Act^”*' are quite 

*** Report of the Special Committee on Administrative Law, Reports of 
Amer. Bar Assoc., vol. 61, pp. 720, 749 (1936). 

Freund, Administrative Powers over Persons and Property, pp. 146-149. 

‘•o 15 U.S.C. §Si3, 14. 
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definite. Moreover, the Federal Trade Commission “had the benefit 
of the experience of the regulation of competition at common law 
and under the Sherman Act,”^”’ to say nothing of the various crimi- 
nal statutes on certain phases of trade practices. A decision of the 
Federal Trade Commission was hardly required to show that com- 
mercial bribery, for example, was included in the concept ; the first 
respondent to be ordered by the Commission to cease and desist from 
that practice was not taken by surprise. The function of the order 
was not to make definite the statute, any more than any finding of 
illegality makes definite any rule of law. The order merely warned 
of impending penalty for a practice that could equally as well have 
been defined by statute and punished immediately by criminal sanc- 
tion. 

Moreover, whatever vagueness there may have been as to the con- 
tent of the concept of unfair competition in 1914 at the time of the 
enactment of the Federal Trade Commission Act, it “has been fairly 
well defined through interpretations of the Commission and the 
courts over a jicriod of twenty-five years.’”''* The Commission itself 
in its annual reports defines a large number of unfair trade prac- 
tices.’*” The great majority of its orders tcnlay arc admonitory rather 
than definitional. 

It is the mildness of the cease and desist sanction which has led to 
its adoption in many cases rather than “because the legislator finils 
himself incapable of foreseeing the precise duty of the individual.’””* 
The reason for the use of the cease and desist sanction in the control 
of false advertising is not difficulty in the definition of the offense. 

Those members of the House Committee who had unsuccessfully op- 
posed the denial of jun.sdiction of advertising to the F & DA [ Food and 
Drug Administration] resolutely sought to secure the amendment of this 
bill so as to provide that persons violating the above provisions of the Act 

Handler, Unfair Competition, 21 lotva L. Rev. 175, 237 ( 1936). 

Lindahl, The Federal Trade Commission Act as Amended in 1938, 47 
/.Po/.Ecoij. 497, 523 (1939). 

Sec, e.g.. Federal Trade Commission, Annual Report, 1938, pp. 70-75. 

Freund, Admimstrattve Powers over Persons and Property, pp. 148-149. 
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should be subject to a civil penalty of not more than $3000 or, if the com- 
modity advertised were injurious to health, of not more than $5000. The 
purpose of this move was to give to the FTC Act the deterrent effect 
which the advertising provisions of the food and drug bill would have 
possessed. Under the bill proposed by Mr. Lea, no advertiser would have 
cause to fear more than an order to stop falsifying unless either his com- 
modity were intrinsically dangerous or the government could succeed in 
the difficult task of proving intent to defraud. 

Unfortunately for the minority committeemen, they were seeking to 
provide the FTC with teeth it did not want. Mr. Lea, speaking against 
the amendment after having “conferred with a representative of the Fed- 
eral Trade Commissitin,” said, “Its judgment is very decidedly opposed 
to this amendment because it would tend to be destructive of the success- 
ful operation of the Federal trade law. It would, in effect, convert the 
federal trade act, in effect, to a criminal statute primarily as to advertise- 
ments. . . . This IS not the practical way to deal with business men.”“® 

In some cases the cease and desist order is a sanction upon any vio- 
lation of definite statutory prohibitions. Under the Commodity Ex- 
change Act, for example, the Secretary of Agriculture may issue a 
cease and desist order, as an alternative to revoking the designation 
of a contract market, upon finding cither a continuing or a past vio- 
lation of any ol' the provisions of the Act or of any of the rules and 
regulations thereunder.^'’'' Under die Bituminous Coal Act of 1937, 
the Bituminous Coal Commission may order a code member to cease 
and desist from violation of the code as an alternative to revoking his 
code membership.”*’ Orders of this type actually serve the same pur- 
pose as orders to comply with the statute under the Motor Carrier 
Act or the Civil Aeronautics Act.””* 

All cease and desist orders, even those which are in fact defini- 
tional, are admonitory in character in that they impose no punitive 
sanction and merely warn of punishment to come. However, to say 
that they are admonitory in character is not to say that in themselves 

Cavers, The Food, Drug, and Cosmetic Act of 1938: Its Legislative His- 
tory and Its Substantive Provisions, 6 Law 6" Contemp. Prob. 2, 19 (1939). 

7 U.S.C. §133. 15 U.S.C. §835. Sec supra, pp. 123-125. 



SANCTIONS 


138 

they are ineflfcctual. There can be no doubt that even under the old 
procedure under the Federal Trade Commission Act which required 
in effect two warnings (the cease and desist order of the Commission 
and, upon subsequent violation, a court injunction) the cease and de- 
sist order was effective in a great many cases. But cease and desist or- 
ders arc subject to the common weakness of admonitory sanctions. 
They have little effect upon the consciously and persistently crooked 
unless they are backed up by ultimate punitive sanctions. This weak- 
ness was vividly illustrated in the experience of the Federal Trade 
Commission, before the 1938 amendment of the statute, with viola- 
tors who could continue their violations with impunity until the 
Commission secured a court order to enforce its order.’"" Enforcement 
procedure for cease and desist orders against monopoly and restraint 
of trade, by the Secretary of Commerce in the case of the fishing in- 
dustry"’®* and by the Secretary of Agriculture in the case of pro- 
ducers’ associations,^’ is even less forceful than the old procedure of 
the Federal Trade Commission. Under these provisions, the Secretary 
must apply to a court for enforcement, and the order is only prima 
facie evidence of the facts of violation fouml as a basis for its issuance. 

The only sanction under the Packers and Stockyards Act as first 
adopted was the cease and desist order. The theory of the Act as ex- 
plained by Chester Morrill, then Assistant Secretary of Agriculture, 
was “that every man has a right to enter into business and to continue 
in that business as long as he behaves himself and that the action of 
the Secretary of Agriculture should be limited to the removal of the 
misbehavior and not the removal of the man who is guilty of the 
misbehavior, and that that could be accomplished in most cases by 
the cease and desist procedure.”®*' After a short period of operation 
under the Act, the Secretary applied to Congress for the further sanc- 

^••For a description of the new procedure for enforcement see pp. 184-185; 
Legislation, The Federal Trade Commission Act of 1938, 39 Col. L. Rev. 259, 
270-272(1939). 

1 5 U.S.C. §522. 7 U.S.C. §292. 

*“* Hearings before the Committee on Agriculture, House of Representatives, 
on Fodder Act Amendments, 68th Cong., 1st Scss. (1924), p. 145. 
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tion in the case of stockyards of suspension of registration. Not only 
had the cease and desist sanction fallen far short of achieving its pur- 
pose of curbing abuse in the industry, but, Mr. Morrill testified be- 
fore a House committee considering the proposed amendment, the 
publicity given the orders was a great handicap since other stock- 
yards, upon learning about a forbidden practice through the public 
order of the Secretary, immediately adopted it in tlieir own busi- 
nesses."'" The power of suspension was eventually granted, and the 
regular practice of the Bureau of Animal Industry is to impose sus- 
pension in addition to the cease and desist sanction."'^ 

Variation in the cft'ectivcness of the cease and desist sanction makes 
it inappropriate for some tyjies of conduct, except perhaps as an al- 
ternative for revocation or some other punitive sanction. Its use as the 
sole sanction is proper when confined to those situations where defi- 
nition is actually needed. That there is not always such need for defi- 
nition even m the field of monopolistic practices, restraints of trade, 
and unfair competition, commonly considered the proper field for 
the cease and desist order, is indicated by the provision of revoca- 
tion as an alternative in the Commodity Exchange Act and the Bitu- 
minous Coal Act of 1937 and of suspension as an alternative in the 
Packers and Stockyards Act, and by the use of other sanctions such 
as the denial of right of entry by the Secretary of Commerce under 
the Shipping Act^*^' and exclusion of goods by the President under 
the Tariff Act of Criminal sanctions are applied under the 

Wheeler-Lea Act to certain types of false advertising.^' Of the ap- 
plication of the cease and desist order to this field, Cavers says: 

The principal objections voiced to FTC control were directed to the 
fact that its “cease and desist” procedure had little or no deterrent effect 

p. 193. 

Bureau of Animal Industry, Report, 1936, p. 33; 1937, p. 36; 1938, 
p. 49. In these years, respectively, 23, 12, and 30 orders to cease and desist coupled 
with orders of suspension were issued, whereas no orders merely to cease and 
desist without suspension are reported. 

»»» 46U.S.C. §813. 19 U.S.C. §1337 (e). 

*»M5U.S.C.§54 (a). 
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on the advertisers’ tendency to hyperbole, since the most rigorous pen- 
alty for an offense would be a Commission order not to do it again, an 
order which if violated could lead to nothing more drastic than a judi- 
cial order not to do it again 

Handler believes the sanction inappropriate even under the new 
procedure of the Federal Trade Commission: 

Will the modified procedure deter the dissemination of false advertis- 
ing? The Commission must undertake a preliminary investigation before 
issuing a complaint in order to satisfy itself that grounds exist for the in- 
stitution of proceedings. This naturally takes time. Hearings cannot be 
held sooner than thirty days after service of the complaint. Various ju- 
risdictional requirements, such as proof of interstate commerce, tend to 
prolong the trial. The examiner must take the matter under advisement 
and prepare his report. The case is then put on the Commission's calen- 
dar for argument. After argument, findings of fact and a cease and desist 
order must be prepared. Sixty days must then elapse before the order be- 
comes binding. 

In the meantime the advertiser may have discontinued the challenged 
advertisement and may have embarked upon a new advertising campaign 
which is equally deceptive. The proceedings before the Commission may 
therefore relate to a controversy which has become essentially moot. A 
cease and desist order docs not penalize the advertiser for his previous 
derelictions and does not prevent him from indulging in new and differ- 
ent misrepresentations. This prtxedure thus permits an unscrupulous ad- 
vertiser to “play fast and loose” with the Commission. He can reap the 
profits of his misrepresentations until compelled to desist, and then by 
adopting new copy, continue his depredations of the public until again 
forced to stop. A prohibition which operates prospectively, and then only 
after the lapse of considerable time, cannot have much deterrent effect 
on wrongdoing.*®" 

The difficulty connected with the scope of the prohibitory order 
which Handler indicates in the quoted passage is not confined to the 

Cavers, The Food, Drug, and Cosmetic Act of 1938: Its Legislative History 
and Its Substantive Provisions, 6 Law & Contemp. Prob. 2, 14 ( 1939)- 

Handler, The Control of False Advertising under the Wheeler-Lea Act, 
6 Law & Contemp. Prob. 91, 105 (1939). 
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field of false advertising, though it is particularly acute there and par- 
ticularly important, since about nine-tenths of the cease and desist 
orders of the Federal Trade Commission have been directed toward 
the control of false advertising.^" A commission employing the cease 
and desist sanction must steer a course between the Scylla of gener- 
ality and the Charybdis of too great specificity. An order merely di- 
recting the respondent to cease and desist from all unfair trade prac- 
tices would not meet the requirement that the sanction define the 
offense. On the other hand, an order defining the practice too specifi- 
cally will leave him free to make a change in some minor particular 
and to proceed in substantially the same way as before. Freund 
pointed out the difference in this respect between “qualitative” and 
“quantitative" orders, showing that a qualitative order, as, for ex- 
ample, an order to desist from charging a specific rate, is entirely in- 
effectual, since the slightest change would be a literal obedience to 
the order. However, he imputed too great strength to the quantita- 
tive order which, he said, “may leave a theoretical liberty to indulge 
in other equally obno.xious practices; but it will take time to develop 
them; and the cease-and-desist order may in these cases practically 
accomplish its purpose, while it would not in a matter of quantity.’'“^“ 
The very admonitory character of ihe cease and desist sanction, to- 
gether with the prcKcdural safeguards provided, gives the respondent 
the time required to develop the new practices, as the situation de- 
scribed by Handler indicates. 

Henderson noted the difficulties of the Federal Trade Commission 
in drafting orders which were at the same time sufficiently specific 
to be effective and sufficiently general to cover the substance of the 
offense and gave examples of the orders drafted to meet these diffi- 
culties.'’“ The practice of the Commission has varied, but in some 
cases its orders have prohibited a designated type of unfair practice, 
such as paying commissions to any employee of any customer or pass- 

McLaughlin, Legal Control of Competitive Methods, 21 Iowa L. Rev. 274, 
285 (1936). 

Freund, Administrative Powers over Persons and Property, p. 148. 

*** Henderson, The Federal Trade Commission, pp. 72-77. 
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ing off goods as the goods of a competitor, without further specifica- 
tion such as the particular employees or competitors. The courts have 
found some orders of this type too general.“^“ In so far as the orders 
are admonitory, there appears to be no reason lor narrow limitation 
of their scope. The application of the definition of the offense found 
by the Commission to the subsequent offense for which the respond- 
ent may be punished could be better left to the trial of the subse- 
quent offense. It is difficult to say how the respondent could be in- 
jured by such a procedure. Probably the limitation arises from the 
tendency to put excessive emphasis on the definitional aspects of 
cease and desist orders. It is true, for example, that an order to cease 
and desist from unfair competition without further definition might 
leave it to the respondent to act at his peril with no clear idea of the 
limits of the action which would subject him to penalty. But an or- 
der to cease and desist from bribing a customer's employees or from 
pa.ssing off goods as the goods of a competitor sufficiently defines the 
offense for the purpose of subsequent imposition of a punitive sanc- 
tion. 

The power to issue a cease and desist order docs not carry with it 
any power to issue an affirmative ordcr.“’^ A respondent who is or- 
dered to give up a practice cannot be commanded to substitute an- 
other unless there is statutory authority for the affirmative part of 
the order. An order issued under the authority of such a statute is 
very different in character from an exclusively prohibitory ortlcr. The 
Communications Act of 1934, for example, provides that the Com- 
mission may issue an order to cease and desist from “any charge, 
classification, regulation, or practice . , . [which] is or will be in 
violation of any of the provisions of this chapter” and may 

See, e.g.. Federal Trade Commtsston v. Beech-Nut Paef^ing Co., 257 U.S. 
441, 445-446 ( 1^22) •, Raymond Bros.-Clarl^^ Co. v. Federal Trade Commission, 
280 Fed. 529 (C.C.A. 8th, 1922); Federal Trade Commission v. Kay, 35 F. 2d 
160, 163 (C.C.A. 7th, 1929), cerl. denied, 281 U.S. 764 (1930). 

Sec /. W. Kobt Co. v. Federal Trade Commission, 23 F. 2d 41, 43 (C.C.A. 
2d, 1927); cf. Cream of Wheat Co. v. Federal Trade Commission, 14 F. 2d 40, 
50 (C.C.A. 8th, 1926). 
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determine and prescribe what will be the just and reasonable charge . . . 
and what classification, regulation, or practice is or will be just, fair, and 
reasonable, to be thereafter followed, and to make an order that the ear- 
ner . . . shall not thereafter publish, demand, or collect any charge other 
than the charge so prescribed . . and shall adopt the classification and 
shall conlorm to and observe the regulation or jiractice so prescribed.®^® 

The Secretary of Agriculture has the same power to issue affirmative 
orders under the Packers and Stockyards Act."^'* The administrative 
power uniler such provisions becomes a power substantially to direct 
operation rather than merely a power to prevent or punish violation. 

Comment on the National Labor Relations Board has frequently 
been based on the theory that the Board’s sanction is merely the or- 
der to cease and desist, the implication being that the Board has only 
approximately the .same power as the Federal Trade Commission. 
But the National Labor Relations Act provides that the Board, in 
addition to an order to cease and desist from unfair labor practices, 
may order the person involved “to take such affirmative action, in- 
clutling reinstatement of employees with or without back pay, as 
will effectuate the policies of this chapter.”'^’ 

An examination of the orders issucvl by the Board lends support to 
the view that the Board's power to issue affirmative orders, its power 
to direct, is far more important ana , I'fective than the merely ad- 
monitory pow'cr to order cessation of unfair labor practices. Among 
the affirmative orders issued by the Board are orders to bargain col- 
lectively anil to cmboiiy the understanding reached by the collective 
bargaining in an agreement for a definite term,"^” to reinstate em- 
ployees,"’'’ to post notices stating that the employer will not engage 
in specified unfair labor practices,®^*” to inform personally every em- 

47 U.S C. §205 (a). 7 U.S.C. §211. 

=”2q U.S.C.§i6o(c). 

" See, f g., In the Matter of St. foseph Stoc\ Yards Co., 2 N.L.R.B. 39 (1936). 

See, e.g.. National Labor Relations Board v. Remington Rand, 94 F. ad 
862 (C.C.A. 2(1, 1938). 

See, e.g.. National Labor Relations Board v. Mackey Radio & T. Co., 304 
U.S. 333 (ig38); National Ltibor Relations Board v. Santa Cruz Fruit Packing 
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ployec that his contract with the employer constitutes a violation of 
the Act and that the Board is therefore obliged to discontinue such 
contract,*®* and to "disestablish” a company union.®*® 

Most important of the affirmative orders of the Board is that to 
pay back-wages. Not only does the possibility of such an order serve 
as an effective deterrent upon wrongful discharge, since every em- 
ployer acts at the peril of having these wages accumulate as a pen- 
alty, but the back wage provision is an effective sanction upon prompt 
compliance with the order once it is issued.®^ “The provisions . . . 
were designed to insure that an employer would cease unfair labor 
practices.”®®* The punitive aspect is especially .apparent in the prac- 
tice of the Board as to strike benefits. Although the employees have 
been reimbursed to some extent by the strike benefits for their loss of 
wages, this amount is not deducted from the b.ack-wage order. 

Affirmative orders issued by a number of agencies which do not is- 
sue formal cease and desist orders resemble the cease and desist or- 
ders in having both definitional and admonitory asjiccts. At the one 
extreme are orders to comply with the provisions of the statute where 

Co., 91 F. 2d 790 (C.C.,A. 9th, 1937). See Recent Cases, Labor Law — Nation.!! 
Labor Relations Act — Power to Order Employer to Post Notices that It Will 
Cease and Desist from Unfair Trade Practices, 52 Harf L. Rev. toi6 (1939). 

See, e.g.. In the Matter of Carlisle Lumber Co., 2 N.L.R.B. 248 ( 1936). 

Sec, e.g.. National Labor Relations Board v. Pennsylvania Greyhound 
Lines, 303 U.S. 261 ( 1938); Comment, National Labor Relations ,'\ct; Employer 
Domination of or Interference with a Labor Organization, 26 Calif L. Rev. 61 1, 
616-620 (1938). 

*** See Note, Back Pay Orders under the National Lalwr Relations Act, 48 
YaleL.]. 1265 (1939). 

National Labor Relations Board \. Carlisle Lumbet Co , 99 F. 2d 533, 537 
(C.C.A. 9th, 1938). See also National Labor Relations Board v. Biles Coleman 
Lumber Co., 98 F. 2d 18, 23 (C.C.A. 9th, 1938). On the character of the damage 
sanction as compulsive and deterrent, see Hale, Force and the State: A Compari- 
son of “Political” and “Economic” Compulsion, 35 Col. L. Rev. 149 ( 1935), for 
example, p. 162: “While the law seems to concentrate its attention, when assess- 
ing damages, on the function of compensating plaintiffs, it most likely welcomes 
the deterrent effect on the former class of defendants. If it did not, there would 
be no reason for picking them out to bear the plaintiffs’ losses. ...” 
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those provisions are entirely definite; at the other are the regulatory 
orders of such agencies as the Interstate Commerce Commission or 
the Federal Power Commission. 

The affirmative order defines the duty imposed by the statute by 
directing the individual concerned to perfijrm the act which the stat- 
ute requires, whereas the cease and desist order defines the statute by 
directing him to refrain from an act which the statute forbids. Both 
arc admonitory in that they warn of punishment unless the statute is 
complied with by acting or refraining from acting m the manner or- 
dered. 

The affirmative order is the formal sanction by which regulatory 
power is exercised. It is a typical method of prescribing rates, regula- 
tions, and practices of regulated enterprises, but detailed considera- 
tion of regulatory supervision is beyond the scope of this study. Some 
of the statutes of regulatory agencies contain very broad provisions 
for the issuance of affirmative orders. For example, the Federal Com- 
munications Commission is given the power to “issue such orders 
... as may be necessary in the execution of its functions”^"’ and the 
United States Maritime Commission, “such order as it deems 
proper.”'^'’ Another type of general provision is that already de- 
scribed which gives the administratis'c agency the power in connec- 
tion with cease and desist orders to prc*cribe the rate, regulation, or 
practice which must be substituted for the forbidden activity."' 

Power is frequently given to issue particular orders in connection 
with equipment and operation. Very extensive regulation of trans- 
portation involves in its formal aspects the issuance of such affirma- 
tive orders. The regulatory power of the Interstate Commerce Com- 
mission is summarized by Sharfman as follows: 

the Commission’s powers are not confined to the regulation of rates and 
the limitation of profits. It is authorized to reguhite safety of operation, 

47 U.S.C. §154 (1). 4^ U.S.C. §821. 

Sec, e.g., Communications Act of 1934, 47 U.S.C. §201. See also Interstate 
Commerce Act, 49 U.S.C. §§i (9), 6 (13) (a); Federal Power Act, 16 U.S.C. 
§8243. 
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service practices and the utilization of facilities, extensions and abandon- 
ments of line, the issuance of securities and assumption of obligations, in- 
terlocking directorates and pooling arrangements, acquisitions of control 
and actual consolidations; and it is empowered to prescribe and police ear- 
ner accounts, to require regular and special reports, and to enforce public- 
ity of all carrier operations.*"** 

Where the agencies have licensing power over the regulated enter- 
prises, revocation and suspension of licenses and other administrative 
sanctions are usually available for the enforcement of affirmative or- 
ders. Other agencies must depend for enforcement on the criminal 
courts or on mandamus proceedings. The “recommendations” of the 
Federal Trade Commission for the ailjustmcnt of the business of an 
export trade corporation found by the Commission to be restraining 
trade are enforcctl by reporting the restraint to the Attorney Gen- 
cral/'*®'' 

Liability to private citizens for damages caused by failure to obey 
an order is sometimes found as an enforcement sanction. Disobedi- 
ence of an order issued by the Secretary of War to owners or persons 
operating a bridge over any navigable waters, to repair damage or 
prevent danger to property cau.scd by the placing of the bridge, en- 
tails liability for a sum double the amount of the injury to be re- 
covered in court."*** The Secretary's order under this .statute resembles 
the reparational sanction in that, unlike the situations where affirma- 
tive orders arc issued by regulatory agencies, the controversy is for- 
mally between private citizen.s. 

The permissive order power and the so-called dispensing power of 
the regulatory agencies differ from the licensing power only in the 

Sharfman, The Interstate Commerce Commission, pi. I, p. 4. 

For statutory provisions giving the Commission power to issue affirmative 
regulatory orders, see, e.g., 49 U.SC. §§i {9), (21); 3 (4); 5 (10), (ii); 6 (13) 
(a), (b); 313(b) (2). 

For similar express powers to issue affirmative regulatory orders, see Com- 
munications Act of 1934, 47 U.S.C. §§201, 214 (d), 220 (a); Federal Power Act, 
16 U.S.C. §§824f, 825a (a); Civil Aeronautics Act of 1938, 49 U.S.C. §487 (a). 

**»i5U.S.C.§65. 33 U.S.C. §500. 



ADMINISTRATIVE JUDICIAL SANCTIONS 


147 


specificity of the conduct involved. The statutory provisions forbid 
certain activity, such as consolidation or merger"'*^ or issuance of 
stocks or bonds, except with the authorization of the regulating 
agency. There are numerous and important instances of this dispens- 
ing power, especially in the regulation of transportation by the Inter- 
state Commerce Commission." Enfiircement sanctions include in 
some cases, as for example the Motor Carrier Act, administrative 
revocation or suspension of license. Judicial criminal sanctions are 
also provided. 

IlEPARATIONS 

The reparational sanction, damages to the injured party for the in- 
jury done him, is the ordinary sanction of the courts in civil cases. 
Several administrative agencies have the jiower to award damages on 
claims by private citizens against other private citizens, including 
situations in which claims would be classified by the courts as tortious 
as well as contractual. In this phase of their judicial power the deter- 
minations of administrative agencies are often strikingly similar in 
method to the methods of the courts. The Secretary of Agriculture, 
in dealing with damage awards under the Perishable Agricultural 
Commodities Act, must interpret the, terms of a written contract and 
decide many and difficult questions of law'. 

In applying the principles of conflicts of l.iw, contracts, agency, and 
sales, whether of common law origin or statutory modifications of the 
common law, the Secretary of Agriculture has the same task as a court. 

*** Sec, eg., Motor Carrier Act, 1935, 49 U.S.C. §313 (a). 

See, e g.. Interstate Commerce Act, 49 U.S.C. §2oa (2); Federal Power Act, 
16 U.S.C. §824 c (a). 

Sec, e.g , Interstate Commerce Act, 49 U.S.C. §4 ( i), long and short haul 
rate; §6 (3), §317 (c), minimum time for publication of change in rate; §303 
(h)> §309 (ii)» exemptions from statutory requirement of certificate; §310, ex- 
emptions from prohibitions against holding certificates as both common carrier 
and contract carrier; §311 (b), exemption from the requirement of a broker’s 
license. Sec Freund, Administrative Powers over Persons and Property, pp. 128- 
135; Note, The Power of DispensaUon in Administrative Law— A Critical Sur- 
vey, 87 V. of Pa. L. Rev. 201 (1938). 
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Judicial precedents and State statutory provisions are controlling. Interstices 
in the law must be filled by novel decisions. He is guided by his own prior 
decisions.*®^ 

The grant of power to the administrative agencies to determine 
claims for damages in controversies between private citizens was due, 
in general, to dissatisfaction with the operation of the courts. It is in- 
teresting to note, however, that practically every objection advanced 
again.st court procedure in the arguments in favor of giving adminis- 
trative agencies this jurisdiction has stressed the difficulties of recover- 
ing on claims. The advantage claimed for administrative procedure, 
reduced to its essentials, is that plaintiffs will have less difficulty in se- 
curing awards of damages.* Those against whom claims are made 
apparently find little fault with the procedure of the courts. The situa- 
tion which led to the enactment of the Perishable Agricultural Com- 
modities Act, giving to the Secretary of Agriculture the power to 
award reparation for damages caused by unfair trade practices in the 
shipping of fruits and vegetables, has been described as follows: 

Recourse could be had to the courts for relief from most, if not all, of 
the fraudulent and unfair practices, but the remedy at law was found to be 
seriously inadequate. Individual losses were small; the buyer and the seller 
were often hundreds and frequently thousands of miles apart; the com- 
modities were highly perishable; and, in case of a dispute, immediate dis- 
position thereof was necessary, especially in view of the fact that, pending 
the outcome of the dispute, storage and demurrage accrued against the 

*** Unpublished MS of Frederic P. Lee, Administration of Federal Agricul- 
tural Commodity Standards, p. 398. 

In speaking of the reparations procedure of the Interstate Commerce Com- 
mission, Sharfman says: “The purpose of Congress in imposing the reparations 
function upion the Commission was largely to render somewhat less formidable 
the task of obtaining redress for injuries sustained in consequence of violations 
of the Act by the carriers, particularly since individual claims arc usually small.’’ 
Sharfman, The Interstate Commerce Commission, pt. Ill, vol. B, p. 333. 

“The idea in authorizing the [Interstate Commerce] Commission to award 
reparation apparendy was to afford a direct and inexpensive way for the com- 
plainant to secure a decision on that point.” Interstate Commerce Commission, 
Annual Report, 1916, p. 75. 
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shipper, and the products deteriorated rapidly. Litigation was expensive 
and slow, and the hope of recovery was not bright enough to justify resort 
to the courts in most instances. Therefore, it was an easy matter for com- 
mission merchants, dealers, and brokers to take advantage of the farmer, 
small cooperative, etc., and to obtain concessions of all kmds.^*' 

It is such considerations as these, which concern the fiiilings of the 
courts, rather than any special abilities of administrative agencies, 
that have led to the grant to them of power to award damages. The 
distinction between “cases w'herc the knowledge and judgment of 
experienced technicians is required” and “cases where the decision 
depends only upon ordinary fact determinations and the application 
thereto of the rules of the common law”'*' is apparently felt by the 
Interstate Commerce Commission to have little validity in the deci- 
sion of cases as distinguished from the fixing of rates. Decisions on 
contract violations under the VVaKh-Healcy Act would not “be be- 
yond the competence of even the most pedestrian judge.”""* 

Differences in the effectiveness of administrative action of this type 
might lie thought to depend to some extent on the differences in 
methods of enforcement of the damage awards. Entirely apart from 
further enforcement, all such deterrajnalions have some effect merely 
as declaratory rulings, adjudicating the rights of the parties."’” The 
extent of this effectiveness varies with the agencies involved, depend- 
ing upon such factors as prestige, extent of regulatory supervision, 

Sellers, Adminittiatii'e Procedure and Practice in the Department of Agn- 
(iilture under the Perishable .Iguadtural Commodities -let, igjo, pp. 2-3. 

‘•’®“ Hrown, Administrative Commissions and the fiidiCKil Power, 19 Minn. L. 
Ret'. 261, 296 (1935), citing Fletcher, Power of the Interst.itc Commerce Com- 
mission to Award Damages, 25 Yale L }. 489 (1916). 

(Jcllhorn and Linfield, Administrative Adjudication of Contract Disputes: 
The Walsh-Healey Act, 37 Mich L Rev. 841, 873 (1939). 

^“"Of administrative declaratory rulings, Borchard says: “In Anglo-Ameri- 
can jurisdictions, administrative tribunals have not yet obtained the authority to 
issue declarations as such, though the effect of their ruling is often purely declara- 
tory. . . . There is manifest a growing tendency by statute and decision to ex- 
pand the power of administrative tribunals to render declaratory judgments.” 
Borchard, Declaratoiy Judgments, pp. 593-594. 
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and the availability of unofficial enforcement methods. Even where 
official enforcement sanctions are available, enforcement is sometimes 
left almost entirely to unofficial pressure. 

The reparations orders of regulatory agencies such as the Inter- 
state Commerce Commission,'”’ the United States Maritime Com- 
mission, and the Federal Communications Commission'^" are en- 
forceable by court action brought by the successful party, in which 
the order is merely prima lacie evidence of the facts ftiund. However, 
the general powers of these agencies over the regulated industries 
tend toward infrequent resistance to their damage awards. While 
reparations orders of regulatory agencies usually may be issued ftir 
any violation of the statute, most of them are concerned with over- 
charges.®^® 

The reparations orders of the Secretary of Agriculture under the 
Packers and Stockyards Act can be enforced by court action in the 
same manner,®^'* but the Secretary’s power to suspend registration for 
any violation of the Act*’^'* gives him an efiectivc administrative en- 
forcement sanction. 

The Perishable Agricultural Commodities Act, in addition to en- 
forcement by the suit de novo, provides for automatic suspension ot 
license where it is not shown within a designated pcrioil that the 
damage award has been paid.®^“ The Act as originally passed con- 
tained only the provision for court enforcement, and dissatisfaction 
because of its ineffectiveness led to amendment providing the ad- 
ministrative enforcement sanction. 

Under the Federal Power Act, besides its power to order refiind 
after a decision that rates are not justified,®*^ the Commission can fix 

Sec 49 U.S.C. §i6. See 46 U.S.C. §829. 

Sec 47 U.S.C. §407. 

’'‘*For the Interstate Commerce Commission sec Sharfman, The Interstate 
Commerce Commission, pt. Ill, vol. B, pp. 330-331. 

**^7 U.S.C. §210 (f). The power applies only to the provisions concerning 
stockyards. 

7 U.S.C. S204. **• 7 U.S.C. §499g (d). 

16 U.S.C. §824d (c). 
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the amount which is to be paid by the owner of a water power proj- 
ect benefited by head water improvement.®*® The Act contains no 
special provisions for the enforcement of award orders of the Com- 
mission as distinguished from other orders which are enforceable by 
the usual injunction and mandamus provisions and criminal penal- 
ties for violation."**" If the violator is a licensee, the revocation of his 
license is available as a sanction, but this also requires court action.®** 
The Act provides in the case of licensed public utilities for a forfei- 
ture to be fixed by the Commission for wilful failure “to comply 
with any order of the Commission,”®"’ anti presumably this penalty 
could be inflicted as an administrative sanction on violation of an 
award order. The Commission has never resorted to the use of this 
power.®"® 

Awards untier the Longshoremen’s and Harbor Workers’ Com- 
pensation Act Ix'come final after a designated period unless proceed- 
ings are brought to set them aside. Enforcement is effected by filing 
the award in court and by judgment anti execution thereon.®"* There 
arc no exclusively administrative enforcement sanctions except such 
as may be fountl in the penalty provisions on delinquency in pay- 
ment of awards, when these provisions are taken together with the 
power of a deputy commissioner to excuse such delinquency.®"* 

Frequently the payment of claims is secured by the requirement, 
statutory or administrative, of posting a bond or depositing security.®"® 
Recovery on such a bond requires judicial Intervention, but there are 
statutory provisions in the case of deposits, such as those giving the 

it) U.S C. §803 ({). The power of the Commission to m.ike such awards 
has been involved only tsvicc. Monograph of the ,\ttorncy General’s Committee 
on Admimsiralivc Procedure, Sen. Doc. No. 10, 77th Cong., ist Sess. (1941) pt. 
12, p. 17. 

16 U.S.C. 5825m. 16 U.S.C. §820. =“ 16 U.S.C. §8250 (a). 

Sen. Doc. No. 10, 77th Cong., ist Scss. ( 1941) pt. 12, p. 59. 

33 U.S.C. I918. 

See 33 U.S.C. §§914 (c), 918. The deputy commissioner can suspend pay- 
ment of compensation for unreasonable refusal to submit to medical treatment. 
33 U.S.C. S907 (a). 

”” See, e.g.. Packers and Stockyards Act, 1921, 7 U.S.C. §204; United States 
Warehouse Act, 7 U.S.C. §247. 
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Comptroller of the Currency the right to settle claims, where the 
payment of damages is wholly administrative. Probably in some in- 
stances the agencies would require a judgment of a court before pro- 
ceeding to pay out money, whereas administrative judicial procedure 
would suffice in others. 

The punitive aspect of the award of back wages by the National 
Labor Relations Board has been described."'*'^’’ The award also has for 
its purpose the reimbursement of workers for damage done them by 
violation of the Act." Back-pay awards arc enforcetl by the same 
procedure as are other orders of the Board, the enforcement sanctions 
being judicially rather than administratively imposed. 

Back-pay awards under the Walsh-Healey Act can be paid out of 
any balance owed by the government on the contract in connection 
with which the violation cKcurred, or tiicy may be recovered in an 
action brought by the Attorney General.* ' ' Up to March i, 19^9, only 
two cases had been turned over to the Attorney General under this 
provision.’^'" 

The money awarsls of the National Railroad Adjustment Board 
are officially enforced by action in the courts, in which the determi- 
nation of the Board is merely prima liicic evidence of the facts 
found."'’* In practice, unofficial pressure is the enforcement sanction. 

The statute gives no right of appeal to either c.irners or unions from an 
adverse decision of the Board. The Board has no powers of enforcement, 
and therefore non-compliance by a carrier may coniinuc with impunity 
unless the union acts to obtain compliance. This the union can do m two 

12 U.S.C. §137. Stipia, pp 143-144- 

Back-pay orders arc dcscribeti as remedial by the ('oininissioii in In re Ait 
Crayon Co., Inc , 7 N.L.R.H. 102, 1 19 ( 1938); In re Colorado Milling tf Elevator 
Co., II N.L.R.B. 66 (1939); National Labor Relations Board, Annual Report, 
1938, pp. 199-200. Sec also Consolidated Edison Co. of New v. National 
Labor Relations Board, 305 U.S. 197 (1938). 

41 U.S.C. §36. 

^llhorn and Linficld, Administrative Adjudication of Contract Disputes: 
TTie Walsh-Healey Act, 37 Mich. L. Rev. 841, 845, n. 1 1 ( 1939)- 

*« 45 U.S.C.Si 53 (p)- 
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ways; first, by petitioning the appropriate United States District Court for 
an order enforcing the Board’s award, pursuant to the procedure laid 
down by the statute; and secondly, by economic pressure. The first course 
has not been adopted. Out of 1,616 awards handed down by the four Divi- 
sions up to July 30, 1936, of which considerably over half must have been 
in favor of the employees, not one was taken to court for an enforcement 
order, and the presumption is either that the carriers willingly complied in 
all these cases, or that, in some of the cases where the carriers did not at 
first comply, compliance was brought about by threatened strikcs.^*^^ 

It is fiir protection against this unofficial compulsion rather than 
against official power that the railroads demand provision for judicial 
review at the instance of the losing party; the unions oppose such re- 
view.''"' 

Controversy between the government and a private citizen over 
the performance of a contract is not essentially different from con- 
troversy between two private citizens. The government as contractor 
is appearing in a quite difl'ercnt role from that in which it appears in 
the determination of controversies or the prosecution of cases. Apart 
from the power to withdraw its con.sent to lx: sued, it stands in prac- 
tically the same position as any party to a contract. The determina- 
tion of liisputes arising out of government contracts is then on the 
same order as the determination of controversies between private 
citizens, and the government might simply withhold payment where 
it believed that the contract had been breached and permit the mat- 
ter to be settled by the courts. 

However, in fact the government has set up a system for adminis- 
trative determination with judicial and appellate procedure adminis- 
tered by the contracting officers, the heads of departments, and the 
Comptroller General,^"* or, in the case of war risk insurance, by the 

Garrison, The National Railroad Adjustment Board; A Unique ,\dminis- 
trative Agency, 46 Ya/e L.f. 567, 591 (1937). 

■*”'* Monograph of the Attorney General’s Committee on Administrative Pro- 
cedure, Sen. Doc. No. 10, 77th Cong., ist Sess. (1941) pt. 4, p. 6. 

See McGuire, Matters of Procedure under Government Contracts. 



154 


bANCllUN^s 


Veterans’ Administration, or, under the Walsh-Healey Act, by the 
Secretary of Labor. 

A number of administrative agencies, Including most of the cabi- 
net officers, have the power to adjust claims, usually with a limitation 
as to amount, made against the United States for damages caused by 
the operations of the various departments.®'® Ordinarily these are to 
be certified to Congress for payment, but under some of the provi- 
sions the administrative agency is empowered to pay the claims.®"® 

Arbitration and mediation activities by the National Government 
are an increasingly important device fiir the determination of contro- 
versies between private citizens. Official arbitration, because of the 
potential official pressure to submit the controversy and the prestige 
attaching to the official award, is a more effective sanction than its 
“voluntary” nature would indicate. It is most important and effective 
in the field of labor disputes, but there are other instances sucli as ar- 
bitration by the Secretary of Agriculture between cooperatise associa- 
tions and purchasers of milk under the Agricultural Marketing 
Agreement Act of 1937.*'" 

The potentially compulsive character of official arbitration has 
been recognized by the Railway Labor Act under which, when the 
parties refuse to submit a controversy to arbitration, the President 
may appoint an Emergency Board to investigate the controversy and 
report.®'^ No change may be made in the conditions involved in the 
dispute during the thirty-day period designated for the Board’s inves- 
tigation, or for thirty days after it has made its report. While there is 
no official sanction upon failure of the parties to accept the report, it 
has in practice ordinarily led to the settlement of the controversy 
along the lines suggested by the administrative board. The procedure 

For example. Secretary of the Treasury, 14 U.S.C. §40; Secretary of Com- 
merce, 33 U.S.C. §721; Secretary of State, 31 U.S.C. §2243; Secretary of the 
Na\y, 34 U.S.C. §599; Secretary of War, 5 U.S.C. §208; Postmaster General, 
5 U.S.C. §392; Secretary of the Interior, 25 U.S.C. §388 (no limitation on amount 
of the individual claim). 

See, e.g.. 34 U.S.C. Jfioo; 25 U.S.C. §388; 5 U.S.C. §392. 

7 U.S.C. §671 (a). 45 U.S.C. §160. 
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tends to resemble compulsory arbitration because of the prestige at- 
tached to its official character and to the appointment of the Board 
by the President. 

Administrative Determinations That Are Not Sanctions on 
Specific Individual Conduct 

Many administrative determinations involving the rights of indi- 
viduals are not sanctions on specific individual conduct, though in 
some cases conduct may be one of the fiictors considered in reaching 
the determination. While the granting of permits under the Federal 
Alcohol Ailminisfration Act is to some extent dependent on past 
conduct in that sucli a permit is not granted if the applicant has been 
convicted of a felony or misdemeanor within a designated period 
prior to the application, in no realistic sense can the grant of such 
a license be thought of as a reward for refraining from the commis- 
sion of crimes or denial be considered as punishment for a crime. Li- 
censing under the Act is primarily a means for bringing the industry 
under regulation, and the conduct test is a device for keeping out of 
the industry persons whose future conduct, judged by their past, 
might make them undesirable licensees. The licensing of officers of 
merchant ships is not basctl on any desire to encourage others to fol- 
low the course leading to the license, nor ts exclusion on the ground 
of “habits of life and character”'”” in purpose a penalty for bad habits 
or immoral character. Obviously, the granting of relief payments or 
W.P.A. employment is not intended to encourage the conduct w’hich 
makes applicants eligible to receive such payments. Taxation of cer- 
tain activities is not tlcsigned to discourage those activities except in 
the rare instances where, usually liccause of constitutional inhibitions, 
a prohibitory statute is disguised as a revenue measure. 

A regard for balance makes it necessary for us to remember that the 
motivation of specific human conduct is not always the raison d’etre of a 
given tax. It may be rather that the imposition is for the purpose of secur- 
ing some broader .social policy. Any government fiscal system which taxes 


*«»27 U.S.C. §304(3) (2). 


See 46 U.S.C. §226. 
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the rich and spends the proceeds for the moral and physical welfare of the 
masses is obviously engaged in a method of wealth redistribution.^^* 

Tariff duties are often fixed with the purpose of burdening certain 
types of goods, but this is a part of a larger social policy, the protec- 
tion of domestic industry, and not a sanction upon the special indi- 
vidual conduct of the importer. 

The grant of social security benefits is not intended to sanction past 
conduct, even where employment is a required prerequisite. The pur- 
pose of excluding certain types of employment, such as agricultural 
and domestic work, is obviously not to discourage engaging in these 
occupations. 

Military and naval pensions perhaps have some slight effect as 
sanctions. The anticipation of St. Crispin's Day may be more pleas- 
ant if It is thought of as coinciding with the date for the receipt of 
the monthly pension check. But the as{)ect of such pensions as re- 
wards for past conduct and therefore sanctions for the future is cer- 
tainly secondary to other aspects. In so far as pension distributions to 
war veterans are not merely payment for political support, they arc 
principally to be ju-stified as welfare assistance measures, though the 
classification is very roughly arrived at fc)r the purpose. 

As government licensing and government assistance grow increas- 
ingly important and extensive m scope, there is a corresponding in- 
crease in the soc al necessity of assurance that those who are entitled 
to receive such grants do receive them and, on the other hand, that 
the conduct of enterprises in which a general public interest is in- 
volved is not imperiled or the public treasury mulcted by grants to 
those who are not entitled to receive them. The right to receive such 
grants becomes for the individuals concerned a property right no less 
valuable than any other claim which receives official recognition. 
There is the same need for procedure that leads to fair and impartial 
determination of these rights and liabilities as there is where a puni- 
tive sanction is imposed. 

Rcuschlein and Spccior, Taxing and Spending: The Loaded Dice of a 
Federal Economy, 23 Corn. L.Q. i, 5, n. 16 (1937). 
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In the field of government assistance, especially in the form of 
loans, there has been a great increase in the use of the corporate de- 
vice.’^* The advantages gained by the use of the corporation form 
from the point of view of internal administration®^' cannot be per- 
mitted to obscure the official nature of the application of sanctions. 
Provisions such as those of the Federal Reserve Act which require 
elaborate administrative judicial procedure for the termination of a 
contract of the Federal Deposit Insurance Corporation indicate rec- 
ognition ot the necessity for appropriate safeguards in the relation- 
ship between such official corporations and individuals dealing with 
them.®'^ Similar recognition is strikingly lacking in the procedure 
for the award and denial of government loans, potentially and actu- 
ally a sanction of immense coercive fiirce. 

Where the sanction is an official grant which is not exclusive, that 
is to say. a grant to which all applicants of certain specified status are 
entitled, the right to the grant is a question wholly between the ap- 
plicant and the government. Military and naval pensions, some social 
security payments, and many kinds of licenses®'" are of this type. In 
all cases of licensing prior licensees have a certain interest adverse to 
subsequent applicants in limiting the field of competitors; but, with 

.Among ihe cor|X}rations administering measures of government assisumcc 
arc the Rcconsirutlion Fm.ance Corporation, Federal Deposit Insurance Corpora- 
tion, Home (Owners’ Loan Corporation, Emergency Housing Corporation. Ten- 
nessee V'allcy -Authority, Commodity Credit Corfxiration, and Federal Subsist- 
ence Homestead Corporation. For a survey of government corporate activities 
see Meintire, Covernment Corporations as Administrative Agencies; An Ap- 
proach, 4 Ceo. U'usJi. L. Rev. lOi (1936); Note, The Corporation as a Federal 
Administrative Device, 83 U. of Pa. L, Rev. 346 ( 1935). 

See Dimock, Modern Politics and Administration, pp. 363-366. 

= ■■■ la U.S.C. §264 (i). 

Where licensing is merely a taxation device and where, as in the case of 
milk licenses under the first Agricultural Adjustment Act, all enterprises m the 
industry arc automatically licensed, there is, of course, no occasion for exercise 
of administrative discretion. Sec Freund, Administrative Powers over Persons 
and Property, pp. 65-70; Black, Docs Due Process of Law Require an Advance 
Notice and Hearing before a License Is Issued under the Agricultural Adjust- 
ment Act.? 2 U. of Chi. L. Rev. 270 (1935). Registration of trademarks likewise 
involves no exercise of administrative discretion. 
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the exception of those instances where there is legislative declaration 
of policy permitting monopoly, that interest is not a proper factor in 
administrative determination. Pressure for exclusionary requirements 
is of course exercised upon the legislature. 

The nature of the public interest involved in the administration of 
this type of sanction makes desirable a procedure for determination 
which resembles as little as possible the “cock fight" aspect of judi- 
cial procedure. A nonexclusive license, for example, is often granted 
without anything in the nature of judicial procedure, though where 
such a license is denied, the interest of the apjdicant is usually pro- 
tected by hearing requirements. The grant or denial of a privilege 
such as classification of mail by the Postmaster General is a determi- 
nation of this type. Where the claim is by the government in connec- 
tion with the revenue, the judicial nature of the determination ad- 
verse to the taxpayer is similarly recognized. The absence of retpiire- 
ments for formal procedure when the determination is to grant the 
application is based upon the possibility of safeguarding the public 
interest by procedure within the administr.itive agencies. Where the 
statute clearly specifies the standards so that there is a minimum of 
administrative discretion, the propriety of leaving the determination 
to internal administrative procedures is rca.sonably clear. However, 
where a determination in favor of a claimant involves the exercise of 
relatively unguided discretion and especially where the determina- 
tion concerns matters of great importance such as, for example, large 
tax refunds, a noncontrovcrsial judicial procedure provides more ef- 
fective safeguards for the public interest. Frauds on the relief agen- 
cies may be left to police methods and punitive sanctions, but Teapot 
Domes could be profitably avoided by formal requirements as to 
methods of determination. 

On the other hand, where the grant is exclusive in the sense that it 
is limited to one or a few, conflicting individual interests appear in 
addition to the public interest. The procedure of the General Land 
Office for the determination of claims is largely devoted to contro- 
versies between claimants for the same piece of land. In the grant of 
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exclusive rights in air waves the Federal Communications Commis- 
sion must consider conflicting individual claims. Where, although 
the subject matter is not physically limited, the grant of a license is 
made to depend upon a finding of public convenience and necessity, 
as, for example, under the Motor Carrier Act, the object is in part to 
protect the field from competition. Both prior grantees and those 
who hope for future grants may have interests conflicting with the 
applicant’s. These conflicting interests are factors to be considered in 
the determination of the claim. The allowance of the claim of one 
becomes in a sense a sanction upon others, since its effect is to deny 
their prospective claims or, in some cases, to diminish the value of 
rights previously granted. 

The public interest as a factor in the determination of rights of 
these types may be either in the assurance that the privilege claimed 
will be exercised in an approved manner or, more frequently, that it 
will not be exercised in a disapproved manner. There is also a public 
interest in seeing to it that the claimant receives a fair hearing and in 
the determination of whether he is entitled to the claimed benefit by 
reason of being in a defined class. 

The administrative determination of eligibility for benefits, such 
as pensions or social security payments, affords comparatively limited 
scope for the exercise of discretion, since the standards are usually 
specifically defined in the legislation. However, the elaborate proce- 
dure of the Veterans’ Administration and the questions already aris- 
ing under the old age insurance provisions of the Social Security Act 
indicate that application of the legislative standards to individual 
cases involves not only determination of doubtful fact situations but 
also extensive administrative interpretation of the statutory provi- 
sions. Similarly, the detailed statutory provisions of the revenue laws 
do not prevent genuine controversies over tax liabilities requiring ad- 
ministrative determination, even where the facts are admitted. 

Where the question is whether the privilege will be exercised in 
the public interest, the standards are occasionally set forth with such 
specificity that very little is left to administrative discretion in the dc- 
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termination of whether the statutory requirements are met. In the 
administration of grants of public land, for example, the question 
for the administrator is whether the claimant has performed the acts 
required by the statute, since the performance of the prescribed acts 
is the only standard fixed for securing assurance that the land will be 
used in a manner deemed to be in the public interest. However, the 
legislative standards ordinarily leave a wider sphere to administrative 
discretion. Even in the grant of licenses which depend mainly upon 
considerations of technical competence, such as the licenses for offi- 
cers of ships, the standards are not ordinarily defined by the statute. 
Standards of technical competence arc often fixed by administrative 
regulations rather than left to discretion in the decision of individual 
cases; but the precision of administratively prescribed tests will vary, 
so that administrative application of standards to particular cases will 
involve a varying amount of discretion. Moreover .standards of moral 
fitness, which arc usually coupled with retjuirements of technical 
competence, are largely subjective in practice.'’'' An extreme example 
of unguided administrative discretion is fouml in the issue of pass- 
ports by the Secretary of State, where moral considerations have 
sometimes been determinative.'” 

Particularly interesting examples of administrative determinations 
depending upon technical considerations are finind in the applica- 
tion to individual cases of the standards for certain commodities fixed 
by the Secretary of Agriculture. The decision that particular goods 
arc or arc not of the fixed standard entails no grant or ilcnial of any 
public right or privilege; but the classification is itself a valuable 
right, since sales are made in accordance with it, and contract reme- 
dies may be available or unavailable on the basis of the Secretary’s 
decision.*™ 

See Freund, Administrattve Powers over Persons and Property, p. loo. 

ll>id., pp. 520-521. See Sigler, The Problem of Apparently Unguided 
Administrative Discretion, 19 St. Louis L. Rev. 261 (1934). 

^^^See, e.g., 7 U.S.C. §54, cotton; §78, grain; §492, farm products; §499n 
(a), perishable agricultural commodities; §51 if, tobacco; §585, apples and 
pears. 
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Administrative determinations with similar important conse- 
quences on private rights are made in the grant, denial, and with- 
drawal of licenses under the United States Warehouse Act. There is 
no official requirement that warehouses be licensed, but warehouses 
which meet certain standards are entitled to a license.^® They are 
regularly inspected and the license may be withdrawn if the ware- 
house falls below the required standard.®''" Although any warehouse 
may operate without such a license, the license is a valuable right, 
since the acceptability of warehouse receipts depends largely upon 
whether the goods represented by the receipts are stored in a licensed 
warehouse. 

An officially noncompulsive sanction of this type is the seafood in- 
spection service of the Department of Agriculture, which is described 
in the following passage: 

It IS voluntary although a number of inducements arc embodied m the 
amendment and the regulations thereunder to make acceptance of the sys- 
tem widespread. A packer may apply for inspection for his plant and is 
gi anted it if the plant possesses suitable specified processing equipment and 
sanitary facilities. In order to retain the insjiection service the packer must 
also observe sanitary requirements as to unloading platforms, equipment 
and plant, and prevention of bacterial spoilage, processes specified for clo- 
sure of the can, and requirements as m the time and temperature for 
processing. . . . The cost of the sersice is paid by the owner of the plant. 
. . . Lots of canned shrimp inspected and passed as conforming to the re- 
quirements of the regulations are issued an inspection certificate to that ef- 
fect, and the labels thereon are required to bear the legend “Production 
Supervised by United States Food and Drug Administration." 

The inspection system is also interwoven with a label approval system. 
. . . While there is no direct prohibition against the use of an unapproved 
label, failure to submit labels for approval is a basis for withdrawal of in- 
spection. The use of an unapproved label is also a basis for denying an in- 
spection certificate. Practically, only approved labels are used. . . . 

While the shrimp inspection service is not a mandatory requirement of 
law, practically its use for the shrimp packer has been found advantageous. 

7 U.S.C. S244. 


7 U.S.C. §246. 
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Unless the packer avails himself of the inspection service, his product, if 
shipped in interstate commerce, is liable to condemnation if found to be 
unfit for food and the packer is subject to criminal prosecution. Use of the 
inspection certificate avoids the likelihood of such proceedings and the 
trade losses that result from the attendant publicity. Also, unless the packer 
avails himself of the inspection sers'ice he is unable to label his products 
under the supervision of the government, and as a result sales resistance is 
met both from distributors and consumers.'"*^ 

Dcci.sions in representation cases before the National Labor Rela- 
tions Board and the National Mediation Board have somewhat the 
same effect. Though they do not directly impose any duty, they give 
a valuable right to the group in whose fivor the decision runs, since 
it is with the group so designated that the employer is required by 
the statute to bargain collectively. The determination of course also 
involves the denial of this right to competing groups. 

In granting licenses to conduct enterprises m which there is a gen- 
eral public interest, administrative discretion is even less limited by 
statutorily prc.scnbcd standards. The factors which arc to lie taken 
into consideration are, for example, business experience,®'*® financial 
standing,®"** trade connections,®"** fitness, willingness, and ability 
properly to perform the services.®'’® Some administrative agencies may 
consider “other qualifications of the applicant.”®'**’ 

Where the purjxise of licensing is restriction of competition, there 
is a further interest in the desirability of granting the privilege at all, 
particularly where there arc prior licensees. The legislatively de- 
clared standard of determination is typically the vague public con- 

Lee, The Enforcement Provisions of the Food, Drug, and Cosmetic Act, 
6 Law Sf Contemp. Prob. 70 , 88-89 ( 1939 ). 

*** Federal Alcohol Administration Act, 27 U.S.C. §204 (a) (2), 

Federal Alcohol Administration Act, 27 U.S.C. §204 (a) (2); Communi- 
cations Act of 1934, 47 U.S.C. §308 (b). 

Federal Alcohol Administration Act, 27 U.S.C. §204 (a) (2). 

*•* Motor Carrier Act, 1935, 49 U.S.C. S307 (a); Civil Aeronautics Act of 
1938, 49 U.S.C. S481 (d) (i). 

*»*47U.S.C. §308 (b). 
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vcnience and necessity. Definite administrative standards in addition 
to those arising from conflicting individual interests are slow to de- 
velop where the determination is guided by considerations of public 
convenience and necessity, as in the licensing of radio broadcasting 
and motor transportation. 

The situations presented in this section are too numerous and 
varied to permit of more than an attempt to point out the applica- 
bility of judicial procedure to the determination of issues involving 
sanctions of this tyjie, an applicability that is frequently overlooked 
because of the habit of mind that links judicial procedure with sanc- 
tions traditionally imposed by courts. 



CHAPTER IV. THE COURTS 


P ROCEEDINGS in court, in the event that a case progresses that 
isi, may be considered in a large sense as the final stage in the 
administrative process. Few cases ever reach the courts.^ Those 
few have a certain effect generally on administrative methods, particu- 
larly in the agencies whence the cases come. But not much in the way 
of generalization is warranted, partly for the reason that the decisions 
are based on statutory grounds rather than on constitutional require- 
ments. Nor can generalization be indulged in even as to the statutes, 
though there is similarity in them and in some respects they follow a 
pattern. The problem before Congress concerning the extent of court 
activity with regard to administrative action is essentially an ad hoc 
one as to each agency, and two extremes are to be avoided. Judicial re- 
view must not be too wide: it may involve non judicial functions be- 
yond the power of constitutional courts. It mu.st not be too narrow: it 
runs the risk of falling short of what the Constitution is thought to 
require. 

Methods of Access to the Courts 

Our principal concern is with statutory methods of access to the 
courts, for it is in this field that some of the most significant develop- 
ments have taken place. There arc three major groups of cases in 
which such access is provided with respect to administrative determi- 
nations: (i) application by an aggrieved party for relief from admin- 
istrative action; (2) application by the agency itself, or by a party for 
whose benefit it has acted, for aid in the enforcement of its action; (3) 
criminal proceedings to enforce such action. But statutory methods are 

* The discussion in this chapter is not concerned with the administrative or 
other nonjudicial functions which may be exercised by the so-called legislative 
courts. As to those courts and the variety of their functions, especially as exer- 
cised in the District of Columbia, see Katz, Federal Legislative Courts, 43 Harv. 
L. Rev. 894 (1930). 
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not always available; Congress has not provided a method for all 
agencies. In such situations, as Mr. Justice Brandeis suggested in 
Crowell V. Benson^ “the unwritten law supplied a remedy” at least 
to the extent necessary to keep the administrative officer within the 
limits of his authority. A brief account will be added later concern- 
ing some of these methods, for example, proceedings in equity and 
habeas corpus. 


On Application by the Aggrieved Party 

Developments under this head have been notable, and it is here 
that the statutory provisions are most numerous. They establish two 
different procedures, which nevertheless have much in common. The 
procedures have sometimes been characterized as (a) statutory bill in 
equity and (b) statutory appeal.'' The former is a survival from an 
earlier administrative day; it has not been the subject of any consid- 
erable or detailed statutory development. The latter includes legisla- 
tive efforts more recent and more explicit, and the continued and 
cumulative efforts in this direction h.m' pioduced a distinctive statu- 
tory pattern. 

STATUTORY BILL IN LQUITY 

This procedure, the details of which arc not set forth fully in the 
statutes, brings into play the general practices of equity. Suit is be- 
gun and for the most part carried on as an ordinary equity action for 
an injunction. In one respect, however, there is a substantial differ- 
ence: it is not a de novo proceeding. While it is an original proceed- 
ing in the sense that it is begun in the court, yet it is concerned with 
the record made in the administrative agency and thus takes on an 
appellate character. Furthermore, there is no indication that the ordi- 
nary requirements for equitable jurisdiction will be insisted upon — 
for example, that there is no adequate remedy at law. 

* 285 U.S. 22, 90 ( 1932). 

* This is the terminology used in the unpublished MS of Frederic P. Lee, Ad- 
ministration of Fcdeial Agricultural Commodity Standards, 
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The statutory bill in equity, as a method (()r court review of ad- 
ministrative action, originated in a procceiling prescribed for the re- 
view of orders of the Interstate Commerce Commission by the Hep- 
burn Amendment in 1906. Prior to that date the orders of the Com- 
mission had no force of their own — that is to say, they were not given 
the force and cfl'cct of law and no penalty attached to their violation. 
To secure their enforcement it was necessary fir the Commission or 
an interested party to apply to a federal court, jurisdiction being con- 
ferred for the purpose, for a decree compelling obedience. Under the 
original Act the report of the Commission was declared to be “prima 
facie evidence of the matters therein stated,” and the courts felt free 
to admit new evidence, thereby granting a hearing r/e /loro. .\n early 
case thus expressed the attitude of the Supreme Court: “We do not 
mean . . . that either party, in a trial in the court, is to be restricted 
to the evidence that was before the Commission. . . It became a 
common practice for carriers to withhold evidence from the proceed- 
ing before the Commission and present it in the first instance in the 
court when the Commission sought to enforce its onler. Reversals of 
the Commission’s orders were rather frequent. The courts were 
wielding considerable influence on the ('fimmission’s activities and 
were gradually developing the relationships between it and the courts. 

The Hepburn Amendment changed the legal set-up for the Com- 
mission’s ortlers and accelerated the development above mentioned. 
It divided the ortlers of the Commission into two classes, reparation 
for the payment of money (as to which see ui/ra, p. iSS) and all 
others, and then provided that nonreparation orders should take ef- 
fect within a reasonable time (not le.ss than thirty days) anti remain 
in force and be complietl with unless set asitle or suspentletl by the 
Commission or a court of competent juristliction. Severe {Knalties 
were provided for violations. 

No explicit provision was made in the Hepburn Amcntlment for 
judicial review of the nonreparation orders of the Commi.ssion. But 

* Cincinnati, N. 0 . & Tex. Pac. Ry. Co. v. Interstate Commeice Commission, 
162 U.S. 184, 196 (1896). 
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there was an implied recognition of the right of an aggrieved party 
to bring an action “to enjoin, set aside, annul, or suspend in whole or 
in part any order of the Interstate Commerce Commission.” The Ju- 
dicial Code covers it now." Venue is in the judicial district in which 
the party resides upon whose petition the order was made, with cer- 
tain exceptions not here material. The final order and findings of 
the Commission are attached to the complaint anil, where questions 
are involved concerning the sufficiency ol evidence, a copy of the 
record, including a transcript of the evulence taken befiirc the trial 
e.x.iminer. is usually brought into the court. Review is confined to the 
record made before the Commission. A noticeable feature is that in 
the district court the suit is heard by three judges, at least one of 
whom must be a judge of the circuit court of appeals. Appeal is di- 
rectly to the Supreme Court. As will be seen later, the provisions fiir 
review by a statutory three-judge court followed by direct appeal to 
the Supreme Court make the statutory bill in equity similar to the 
“statutory appeal” to the circuit court of appeals with review by cer- 
tiorari. The {Kndency of the suit docs not of itself stay or suspend 
the operation of the order, but the court may .stay or suspend it, m 
whole or in jiart, pending the determination ot the suit. 

Nowhere in the statutes arc tJie grounds set forth upon which the 
courts may restrain the enforcement of the Commission's orders. 
Consequently, the relationship lietw'cen the courts and the Commis- 
sion has been shaped by the judiciary, and any conclusiveness which 
attaches to the findings or actions of the Commission is a proiluct of 
self-imposed restraint. In an early ca.se in which the question of the 
permissible scope of judicial review was raised, Mr. Justice White 
said: 

Beyond controversv, in dciermining whclhei an ouler of the commission 
shall be suspended or set aside, we must consider, a, all relevant questions of 

*28 U.S.C. §41 (28). Under the Hephurn Amendment this jurisdiction 
existed in the circuit courts. It was made explicit and transferred to the Com- 
merce Court by the Mann-Elkins Act of 1910. The Urgent Deficiency Appropria- 
tion Act of 1913 abolished the Commerce Court, and the jurisdiction was there- 
upon transferred to the several district courts of the United States. 
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constitutional power or right; h, all jjertinent questions as to whether the 
administrative order is within the scope of the delegated authority under 
w’hich It purports to have been made: and, c, a proposition which we state 
independently, although in its essence it may be contained in the previous 
one, viz., whether, even although the order be m form within the dele- 
gated power, nevertheless it must be treated as not embraced therein, be- 
cause the exertion of authority which is questioned has been manifested in 
such an unreasonable manner as to cause it, in truth, to be within the ele- 
mentary rule that the substance, and not tbc shadow, determines the va- 
lidity ot the exercise of the power.'* 

In Interstate Commerce Commission v. Louisville &■ Nashville R. R. 
Co.,' the Supreme Court rejected a contention tliat an order of the 
Commission based on a finding that existing charges are unreasonable 
is conclusive “even if the finding was w'holl) without substantial evi- 
dence to support It,” and declared that the Court must “examine the 
record with a view of determining whether there was substantial 
evidence to support the order.” If there is, the fact that there is a con- 
flict in the evidence docs not affect the situation, since, the Court 
said, it cannot settle the conflict or put its judgment against that of 
the Commission. The courts have rejicatedly affirmed the doctrine 
that it is beyond their function to pass iiulcpendent judgment upon 

" Interitale Commerce Commisiion Illinui> Cintrul R. R Co., 215 U S. 452, 
470 ( 1910). Two years later, the following expanded version of the si ope of judi- 
cial review w'as given; “it has been settled that the orders of the Commission are 
final unless (i) beyond the power which it could constitutionally exercise; or 
(2) beyond its statutory power; or (3) based upon a mistake of law. Hut ques- 
tions of fact may lx: involved in the determination of questions of law, so that an 
order, regular on its face, may be set aside if it appears that (4) the rate is so low 
as to be confiscatory and in violation of the constitutional prohibition against 
taking property without due process of law; or (5) if the Commission acted so 
arbitrarily and unjustly as to fix rates contrary to evidence, or without evidence to 
support It; or (6) if the authority therein involved has been exercised in such an 
unreasonable manner as to cause it to be within the elementary rule that the sub- 
stance, and not the shadow, determines the validity of the exercise of the power.” 
Interstate Commerce Commission v. Union Pacific R. R. Co,, 222 U.S. 541, 547 
(1912). 

"a27U.S.88(i9i3). 
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the weight of the evidence. They have adhered to their ruling that if 
the determination of the Commission finds substantial support in the 
evidence, they will not weigh the evidence. As a corollary to this rul- 
ing, they have held that an order unsupported by evidence is void. 

Later acts, such as the Packers and Stockyards Act of 1921'* and the 
Perishable Agricultural Commodities Act of 1930,* have incorpo- 
rated by reference the procedure of the statutory bill in equity. Thus, 
a section of the Packers and Stockyards Act provides that “all laws 
relating to the suspending or restraining the enforcement, operation, 
or execution of, or the setting aside in whole or in part the orders of 
the Interstate Commerce Commission, are made applicable to the 
jurisdiction, powers, and duties of the Secretary [of Agriculture] in 
enforcing the provisions” of this Act.’*' No standards are established 
delimiting the scope of the review and, as in the case of the Inter- 
state Commerce Commission, the restrictions upon the scope of the 
review arc self-imposed. A suit attacking the order of the Secretary 
must be determined on the record made in the course of the admin- 
istrative hearing.” An order will not be set aside by the court unless 
it clearly appears that it was based upon an erroneous rule of law or 
upon findings not supported by evidence,” The .statutory bill in 
equity has produced little judicial ini.rfcrence with administrative 
action. 

The review of orders of a deputy commissioner under the Long- 
shoremen’s and Harbor Workers’ Compensation Act is similar to 

* 7 U.S.C. §217. 

* 7 U.S.C. ^99k. Cf. another section of the Perishable Agricultural Com- 
modities Act, 1930, 7 U.S.C §499g (c), which is unusual in that it allows any 
party adversely affected by a reparation order to petition the district court to set 
it aside. 

Similar provisions, whether they incorporate the Interstate Commerce Act 
provision by reference or not, appear m the statutes of other agencies discussed in 
this study; Communications Act of 1934, 47 U.S.C. §402 (a) ; Longshoremen’s 
and Harbor Workers’ Compensation Act, 33 U.S.C. §921. 

“ Denver Union Stoef^ Yard Co. v. United States. 57 F. 2d 735 (D. Colo., 
1932). 

Inghram v. Union Stoc^ Yards Co., 5 F. Supp. 486 (D, Neb., 1933)* 
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that in the statutory bill in equity proceedings, but it presents several 
unique characteristics. Deputy commissioners may make orders either 
awarding or rejecting claims for compensation, and the Act requires 
that on application a hearing must be granted at which both the 
claimant and the employer may present evidence. Hearings are pub- 
lic and must be reported stenographicallv, and the Commission must 
provide by regulation for the preparation of a record. Section 21 pro- 
vides that if “not in accordance with law, a compensation order may 
be suspended or set aside, in whole or in part, through injunction 
proceedings, mandatory or otherwise, brought by any party in inter- 
est against the deputy commissioner making the order, and instituted 
in the Federal district court fir the judicial district in which the in- 
jury occurred.’”* 

Review is limited to the record, except in the matter of jurisdic- 
tional facts where it is de novo, and the administrative action is by 
implication made final if in accordance with law. In an action to set 
aside the award the deputy commissioner's findings of fict (jurisdic- 
tional facts e.xceptcd) arc binding on the court if supported by sub- 
stantial evidence.’^ The prtKcedings are brought m a one-judge dis- 
trict court. An appeal may lx; taken to the circuit court of apjx;als. In 
practice the commissioners appear to concern themselves only with 
questions of fict, not ruling upon legal issues except as such ruling is 
implicit in the making or refusing to make a compensation award. 
The district courts appear to confine themselves to cjuestions of law, 
the findings of fact by the deputy commissioner being accepted as 
binding if they are supported by evidence. 

STATUTORY APPEAL 

One of the most fully developed statutory provisions for reviewing 
administrative action is contained in the Public Utility Holding Com- 
pany Act of 1935 administercil by the Securities and Exchange Com- 
mission.’® Because of its typical character, it is printed in full in the 

33 U.S.C. S921 (b). Crowell v. Benson, 285 U.S. 22 (1932). 

“Court review of orders, (a) Any person or party aggrieved by an ortlct 
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notes; its main features may be briefly summarized. Any person ag- 
grieved by an order of the Commission may obtain a review of such 
order in a circuit court of appeals or in the Court of Appeals of 
the District of Columbia, by filing a petition within sixty days after 
the entry of such order. The Commission is thereupon required to 
file a transcript ot the record upon which the order was entered. The 
court is fiirbuUlcn to consider any objection to the order not urged 
before the Commission. The findings of the Commission as to the 

issued by the Commission under this ih.iptcr m.is obl.iin d rcsiesv of such order 
in the circuit court ol jpfK.dls of the United States within any circuit wherein 
such person resides or lias his principal place of business, or in the United States 
Court of .\ppcals for the District of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written petition praving that the order 
of the Commission lie modified or set aside in whole or in part .\ copy of .such 
petition shall lx- forthwith sersed upon any mcinlicr of the Commission, or upon 
any officer thereof designated hy the Commission for that purpose, and thereupon 
the Commission shall certify and file in the court a transcript of the record upon 
svhicli tlic order complained of was entered. Uyxin the filing of such transcript 
such court shall have exclusive )urisdiction to affirm, modify, or set aside such 
order, in whole or in pait. No objection to the order of the Commission shall be 
considered by the court unless such ohjcrrion shall have been urged before the 
Commission or unless there were reasonable grounds for failure .so to do The 
findings of the C’ommisMon as to the facts, if supfxirted hy substantial cv idence, 
sh.ill he conclusive. If application is made to ihc court for leave to adduce addi- 
tional evidence, and it is shown to the satisfaction of the court that such addi- 
tional cv idcncc IS material and that there were reasonable grounds for failure to 
adduce such evidence in the prcxeeding before the Commission, the court may 
order such additional evidence to he taken before the Commission and to be ad- 
duced upon the hearing in such manner and upon such terms and conditions as 
to the court may seem proper. The Commission may modify its findings as to the 
facts by reason of the additional evidence so taken, and it shall file with the court 
such modified or new findings, which, if supprted by substantial evidence, shall 
be conclusive, and its recommendation, if any, for the modification or setting 
aside of the original order. The judgment and decree of the court affirming, 
modifying, or setting aside, in whole or in part, any such order of the Commis- 
sion shall be final, subject to review by the Supreme Court of the United States 
upon certiorari or certification as provided in sections 346 and 347 of Title 28. 

“(b) The commencement of proceedings under subsection (a) shall not, un- 
less specifically ordered by the court, operate as a stay of the Commission's order." 
15 U.S.C. §79x. 
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facts, if supported by substantial evidence, are conclusive. However, 
the court may order, uj>on a showing of materiality and reasonable 
grounds for failure to adduce such evidence at the hearing, that ad- 
ditional evidence be taken before the Commission. The Commission 
may then modify its findings of fact and file recommendations for 
modifying or setting aside its order. The modified findings of fact, if 
supported by substantial evidence, are conclusive. The jurisdiction of 
the circuit court of appeals and the Court of Appeals of the District 
of Columbia is exclusive, and their judgments are final, subject to re- 
view by the Supreme Court upon certiorari or certification. Com- 
mencement of proceedings fi)r review does not, unless specifically 
ordered by the court, operate as a stay of the Commission’s order.'" 

This procedure made its first appearance in the original Federal 
Trade Commission Act in 1914.'' Comparison of the provision there 
with the amplified form of the Public Utility Holding Company Act 
of 1935 will show that, aside from amplification, there are four re- 
spects in which the later procedure differs from the earlier: (a) 
venue includes the Court of Appeals of the District of Columbia, 
(b) time limit set for filing petitions, (c) objections restricted to 
those urged before the Commission, and (d) provision that com- 
mencement of review proceedings does not, unless specifically or- 
dered by the court, operate as a stay of the Commission’s order. 

More explicit than even the Public Utility Holding Company Act 
of 1935 on the scope of review is the Communications Act of 1934, 
as amended. Under this interesting example of statutory develop- 
ment'* it is provided that an “appeal” may be taken from the “deci- 
sions” of the Commission, that the appeal shall be determined “upon 
the record,” that the court may “enter a judgment affirming or re- 
versing the decision,” that the review by the court “shall be limited 

Similar provisions are fiiund in other statutes with which this study is con- 
cerned; Securities Act of 1933, 15 U.S.C. §771; Securities Exchange Act of 1934, 
15 U.S.C. §787; Federal Trade Ckimmission Act, 15 U.S.C. S45; Communications 
Act of 1934, 47 U.S.C. §402; National Labor Relations Act, 29 U.S.C. §160; Fed- 
eral Power Act, 16 U.S.C. §825/. 

» i 5 U.S.C.§ 45 . 


47 U.S.C. §402. 
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to questions of law,” and that findings of fact “if supported by sub- 
stantial evidence” shall be conclusive unless it shall clearly appear 
that they are “arbitrary or capricious.” In Federal Radio Commission 
V. Nelson Bros. Bond & Mortgage Co,’* the Supreme Court discussed 
and approved the procedure and scope of the review thus authorized. 
In an earlier case it had been held that the statute, attempting to es- 
t.ib]ish a general review of administrative action, went beyond judi- 
cial functions and that the matter was not within the jurisdiction of 
the constitutional courts. Thereupon the Act was amended to read as 
above indicated. 

Questions of law, the Court observed in speaking of the amend- 
ment, form the appropriate subject of judicial determinations. 
“Whether the Commission applies the legislative standards validly 
set up, whether it acts within the authority conferred or goes beyond 
it, whether its proceedings satisfy the pertinent demands of due 
process, whether, in short, there is compliance with the legal require- 
ments which fix the province of the Commission and govern its ac- 
tion . . — all these, said the Court, are appropriate questions for 
juihcial (lecis'on. Moreover, as the Couit continued, a finding with- 
out substantial evidence to support n is an arbitrary or capricious 
finding and does violence to the law. It n without the sanction of the 
authoritv conferred. Anvl an inquirv into the ficts befiire the Com- 
mission, in order to ascertain whether its findings arc thus vitiated, 
belongs to the judicial province. 

In view of these statutes and the Court’s discussion of them it is 
possible to obtain a fairly comprehensive, but not necessarily exhaus- 
tive, estimate of the judicial review authorized by Congress. The out- 
standing feature is the appellate character of the procedure. The es- 
tablishment of this appellate relationship between the courts and ad- 
ministrative agencies has been the result of a slow but steady growth 
of ideas in both Congress and the courts. After early doubts whether 
any case at all could be brought from such an agency into a constitu- 
tional court, there was developed the de novo original proceeding— 


’•289U.S. 266(1933). 
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for example, the suit to enforce the orders of the Interstate Com- 
merce Commission. This was followed by the statutory bill in equity 
development under which the courts gradually came to give weight 
to what the Commission had done and to look to the administrative 
record as the basis upon which to decide the case. Finally the statutes 
take on an appellate form, as exemplified in the amendment to the 
Communications Act where the term “appeal” is used, to which the 
Supreme Court has given its express approval. 

The development of an appellate rclation.ship seems to h.ive over- 
come the difficulties thought to be involved in the doctrine of separa- 
tion ot powers. Court and agency, said Mr. Justice Stone,*^’ are not to 
be regarded as wholly independent and unrelated instrumentalities 
of justice. Together they constitute the means adopted by Congress 
to attain the end prescrilx-d in the statute, and the statute should lx; 
construed .so as to attain that end through “coonlinated action.” And 
as if to emphasize the acceptance of the administrative agency as 
part of the governmental machinery for such coordinated action, he 
sounds a warning against repeating “in this day the mistake made by 
the courts of law when equity was struggling for recognition as an 
ameliorating system of justice.” Neither court nor agency “can 
rightly be regarded by the other as an alien intruder, to be tolerated 
if must be, but never to be encouraged or aided by the otiicr in the 
attainment of the common aim.” 

Pursuant to this appellate methotl, a petition is made by the ag- 
grieved party directly to the court, a tran-script of the record is .sent 
up, objections are limited to those urged befiire the agency itself, and 
the findings of fact, if supported by evidence, arc conclusive. Such 
arc the express provisions. Not less significant are the implications: 
the requirement in respect of the transcript presupposes a hearing at 
which the parties have had an opportunity to present their objections 
and support them with evidence, as well as to combat the showing 
by the agency. All questions of law are open for determination by 
the courts. These include the following which, for convenience, are 

United States v. Morgan, 307 U.S. 183 (1939). 
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catalogued from the opinion in the Nelson Bros, case: (i) whether 
the agency acts within its statutory authority, (2) whether it ob- 
serves the legislative standards validly set up, (3) whether its pro- 
ceedings satisfy the pertinent demands of due process, (4) whether 
its finthngs of fact arc supported by substantial evidence. All these 
tile Court gleans from the terms of the statute or discovers in the leg- 
islative purpose. 

TQVnV AVt) HABEAS COREUS 

As previously indicated, proceedings m cc]uity and habeas corpus 
have been the means by which the courts, without a specific statutory 
plan, have c.xcrciscd a certain control over administrative action. It is 
not within present purposes to inquire generally into the possible 
common law or equitable remedies which might be available, but it 
has seemed desirable to gi\c a brief account of the judicial develop- 
ment of metbosls in the diversified subjects of fraud orders in the 
Post Office Department, land grants in the General Land Office, and 
exclusion and deportation orders in the Immigration and Naturaliza- 
tion Service. 

Po.(f Office Department. An example of the utilization of injunc- 
tion proceiiiire is fouiul in connection with fraud orders issued by the 
Post Office Department. Though the itute provides neither for an 
appeal within the Department nor for recourse to judicial proceed- 
ings, a method for review has been developed by the courts. And as 
far as findings of fict by the Postmaster General are concerned, the 
result has liccn much to the same effect as under the statutory meth- 
ods. Thus, in Leach v. Carlile'' the Supreme Court declared it to be a 

*’ Of loursc, also, the question is ojicn w'hcthcr the statutory authority is one 
which Congress can constitutionally confer. 

““258 U.S. 1^8 (1922). In National Conference on Legalizing Lotteries v. 
Failev, 96 F. 2d 861 ( App. D.('., 193S). the court, after reviewing the evidence 
on which the Post Office Department based its ilctision, said (p. 864): “In saying 
this we do not lose sight of the fact that a plausible argument may be made on 
the other side of the question, but the law commits the initial decision to the dis- 
cretion of the Postmaster CJcncral, who is authorized to act ‘upon evidence satis- 
factory to him,’ and we are powerless unless his ruling is palpably wrong. 
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settled rule “that the conclusion of a head of an executive depart- 
ment on such a question [of fact], when committed to him by law, 
will not be reviewed by the courts where it is fairly arrived at and 
has substantial evidence to support it, so that it cannot justly be said 
to be palpably wrong and therefore arbitrary.” 

Whether the judicial review must be made on the basis of the rec- 
ord is not clear. The early cases indicate that it need not be, whereas 
the most recent indications are that the record itself is enough. Pub- 
lic Clearing House v. Coyne^ is an example of the former. It was de- 
cided in 1904. An order had licen issued on the theory that the com- 
plainant was conducting a fraudulent enterprise. A master appointed 
by the district court found that while the scheme was not fraudulent 
it was a lottery. Since lotteries were also forbidden, the order was sus- 
tained, the government meanwhile changing the theory of the case 
to accord with the master’s findings. The master’s findings indicated 
that evidence was before him which was not before the Department, 
and the decision was affirmed by the circuit court “in view of all the 
evidence introduced in the court below.” Other cases exhibit a like 
tendency. In Hall v. WillcoX^* the court spoke of the presumption of 
correctness applicable to the Postmaster General’s conclusion as plac- 
ing a burden of proof on the complainant which he had not met by 
the evidence. In Sanden v. Morgan"' it was said that complainant 
had the burden of overcoming by a preponderance of the evidence 
the presumption of correctnc.ss which attachetl to the Postmaster 
General’s conclusions. Here, as further indicating that evidence in ad- 
dition to the Department's record was received, the court mentioned 
papers presented for its consideration among which were two affi- 
davits verified after the issuance of the fraud order. 

As against such a view, however, the language above quoted from 
Leach v. Carlile has a familiar ring of decisions based on the record. 
The Department’s practice, followed consistently in the last fifteen 
years or .so, of issuing fraud orders only after a hearing, must be 

« 194U.S. 497 (1904). 

*•225 Fed. 266 (D.N.Y., 1915). 


225 Fed. 333 (C.C.N.Y., 1906). 
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counted as an important ifactor making for judicial acceptance of the 
record and findings. And a recent report of the operations of the 
Post Office Department says that “the judiciary has, by and large, 
steadfastly refused to interfere with the judgment of the Postmaster 
General in these cases. So, while in practice the Department’s find- 
ings appear to be tested against the record, the theoretical position 
of the findings may be that they arc open to rebuttal by new evidence 
in what appear to be de novo proceedings. 

General Land Office. Cases involving the General Land Office also 
illustrate the ways in which courts may review administrative action 
in the absence of specific statutory provisions on the subject.'* As be- 
tween private individuals it may be a bill in equity to decree that the 
defendant hold the land in trust for the plaintiff or it may be a suit 
in ejectment. No direct appeal from a decision by the Secretary of 
the Interior to a court is available. 

In ]ohnson v. TomleyT Towslcy filed a bill in equity in a Ne- 
braska state court to compel Johnson and others “to surrender their 
title to him, the existing evidence of which cast a cloud on his own.” 
The trial court gave a decree as prayed for; this was affirmed by the 
supreme court of the State and this, in turn, by the Supreme Court 
of the United States. The contest .*iOse out of rival claims to the 
right of preemption to the land in a> rroversy. After hearing these 
claims the register and receiver decided in fiivor of Towslcy and gave 
him a patent certificate. On appeal to the commissioner of the Gen- 
eral Land Office that decision was affirmed, but on further appeal to 
the Secretary of the Interior it was reversed and the patent issued to 
Johnson. The basis of the reversal by the Secretary was that in his 
opinion the lower officers had misconstrued an act of Congress. The 

“ Monograph of the Attorney General’s Coinmiiiee on .Administrative Pro- 
cedure, Sen. Doc. No. 186, 76th Cong., 3rd Scss. (1940) pt. 12, p. 17. 

” In general, on C'»cncral Land Office proceedings and judicial review thereof, 
sec Dickinson, Administrative Justice and the Supremacy of Law in the United 
States, pp. 277-289; McClintotk, The Administrative Determination of Public 
Land Controversies, 9 Minn. L. Rev. 420, 542, 638 (1925). 

**13 Wall. 72 (U.S., 1871). 
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ultimate question (c)r the Court was whether the decision by the Sec- 
retary was conclusive. In holding that it was not, the Court declared 
that in the absence of fraud or mistake the decision of the General 
Land Office is final on controverted questions of fact, except as they 
may be reversed on appeal in the Department itself, but when the 
members of the Department, “by misconstruction of the law, take 
from a party that to which he has acquired a legal right under the 
sanction of those laws,” the courts have power to give relief.* * 

Concerning the function of the court in the CJcncral Land Office 
cases, the Court said that it had frequently and firmly refused to in- 
terfere with the officers in the discharge of their duties, either by 
mandamus or injunction, so long as the title remained in the United 
States and the matter was rightfully befiire those officers for decision. 
On the other hand, it had constantly asserted the “right of the proper 
courts to inquire, after the title had passed from the government, and 
the question became one of private right, whether, according to the 
established rules of equity and the acts of Congress concerning the 
public lands, the party holding that title should hold absolutely as 
his own, or as trustee for another.”'" 

In Catholic Bishop of Nescjually v. Gibbon, 158 U.S a suit w as 

brought by one claimant lo a certain tract of land praying for an injunction, a 
dccrccof title, and a surrender of [wssession. Defendants cl.iinicd under a decision 
by the Secretary of the Interior which hinited the claim of the plaintilf to a small 
tract and denied it as to the remainder of the land in tjuestion. The urciiit court 
dismissed plaintiff's bill, and on appal to the Supreme Court of the United 
States the decree was affirmed The Supreme Court declared (p if)6) that upn 
the facts as they appared “it may well be doubted whether the decision of the 
Secretary of the Interior is not tonclusuc” and added that the rule in the admin- 
istration of the public lands is that the “decision of the land dep.irtment upon 
questions of fact is conclusive, and only questions of law are revicwable in the 
courts." 

*® The usual collateral attack upn Cencral Lanil Office orders at law is by 
means of an action in ejectment. If ejectment is inadequate the recourse of the 
aggrieved party is to equity, and Smelting Co. v. Kemp, 104 U.S. 6^6, 647 ( 1882), 
indicates the nature of his remedy in shifting from law to equity: “If in issuing 
a patent its [the General Land Office’s] officers took mistaken views of the law, 
or drew erroneous conclusions from the evidence, or acted from imprfect views 
of their duty, or even from corrupt motives, a court of law can afford no remedy 
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Immigration and Naturalization Service. As in the ease of postal 
fraud orders and land patents, there is no specific statutory provision 
for judicial review in immigration cases. The only applicable provi- 
sion IS one which gives the federal district courts “full jurisdiction” 
of all cases arising under the immigration laws.”’ The courts have 
utilized the device ot habeas corpus to assure protection of individual 
rights. In deportation cases the writ may be secured on the ground 
that iluc prwess was not accorded in the course of the administrative 
proceedings."" The same is true of exclusion proceedings.”” The avail- 
ability of habeas corpus has made it virtually impossible for the ag- 
grievcil parties to prcKure equitable relief.’’ 

to d party alleging that he is thereby aggrieved He must resort to a court of 
equity tor relief, and c\en there hts complaint cannot he heard unless he connect 
hirnseli ith the original source of title, so as to he able to aver that his rights are 
in)uriously alfected by the t.vistence of the patent; and he must possess such 
equities as w ill control the legal title in the patentee's hands." 

fn Lee \ . lo/in>on, 1 16 U.S. 48 ( 1885), the Court said it would not interfere 
with the titlt of the patentee when the alleged mistake related to a matter of 
fict concerning which the Land Office may bate drawn wrong conclusions from 
the testimony: for such a “judicial inquiry as to the correctness of such conclu- 
sions would encroach upon a jurisdiction wn'ch Congress has devohed exclu- 
sisely upon the Department.” In Guarani) Savings Banl{^ \. liladoiv, 176 U.S. 
44S ( 1900), the Court said that where the Oihee's proceedings were conducted 
in accordance with delegated authority, the -“"..Iting orders would be upheld it 
not made “arbitrarily and without cMdcnce.” In Vance v. Burbanl{^, loi U.S. 514 
(r88o), the Department's decision was held to be conclusive, in the absence of 
fraud, on all questions of fact. In Marquez v. Fnsbie, 101 U.S. 473 (1879), the 
Court went further and declared “that where there is a mi.\cd question of law 
and of fict, and the court cannot so sepaiatc it as to see clearly where the mistake 
of law IS, the decision of the tribunal to which the l.iw has confided the matter is 
conclusive.” But to be accorded finality, the decisions must be “after a hearing in 
gotxl faith, however summary in form.” Edwards v. Bodl{in, 249 Fed. 562 
(C.C.A. 9th. tgiS), 26«) Fed. 621 (C C.A. 9th, 1920), aff’d, 255 U.S. 221 (1921). 
*'8U.S.C.§i64. 

Tbe Japanese Immigiant Case, 189 U.S. 86 (1903). 

’’’ Chin Yow v. United Stales, 208 U.S. 8 ( 1908). 

In Falfahos v. Doak,, So F. 2d 640 (.^pp. D.C.. 1931), reh. denied 1931, a 
bill in equity to cancel a deportation order w’as dismissed on the ground that 
habeas corpus was available; and in Darabt v. Northrup, 54 F. 2d 70 (C.C.A. 6th, 
1931). a bill brought concurrently with the writ was dismissed. 
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The statutes provide that the decisions of the administrative offi- 
cials shall be hnal in both exclusion and deportation cases.’"^ So, if 
there is a hearing in good faith the order made within the authority 
of the statutes is final unless it be shown that the proceedings were 
“manifestly unfair, that the action of the executive officers was such 
as to prevent a fair investigation or that there was a manifest abuse” 
of discretion”” or that the officers failed to act consistently “with the 
fundamental principles of justice embraced within the conception of 
due process of law.””' The question before the court is not whether 
it would have decided difi'erently on the same facts, but whether 
there was insufficient evidence to support the decision;”” the weight of 
the evidence and credibility of the witnesses are questions for the ad- 
ministrative authorities.”” Denial of a fair hearing is not shown by 
proving merely that the decision was wrong.*” Questions of law are 
for the courts, including questions of procedure, of statutory inter- 
pretation, of whether the decision is supported by evidence. In Ge- 
giow v. the Supreme Court, in reversing the decision of the 
immigration commissioners because of an error in statutory con- 
struction, said that the conclusivcness mentioned in the statutes re- 
ferred to matters of fact. 

In Uoyd Sabaudo Societa Anonima per Azioni v. Elting*' the Court 
reviewed the action of the Secretary of Lalior in a field wdicre Con- 
gress has a wide range of choice between administrative and judicial 
methods, namely, in the exercise of its “plenary power to control the 
admission of aliens.” The Secretary had imposed a fine on certain 
vessels for bringing diseased aliens into the United States, and the 
fine was challenged on the ground, among others, that if the law 
were construed to preclude a judicial trial of the issues before the 

«8U.S.C. §§153.155- 

*^Low Wah Suey v. Backus, 225 U.S. 460, 468 ( 1912). 

Kwock }un Fat v. White, 253 U.S. 454, 459 ( 1920). 

** United States ex rel. Ng Kee Wong v. Corst, 65 F, 2d 564 {C.C.A. 2d, 

1933)* 

•* Jung Yen Loy v. Cahill, 81 F. 2d 809 (C.C.A. 9th, 1936). 

Chin You/ V. United States, 208 U.S. 8 (1908). 

« 239 U.S.3 (1915). « 287 U.S. 329 (1932). 
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Secretary it would violate the due process clause of the Fifth Amend- 
ment. Denying that contention Mr. Justice Stone declared, for a 
unanimous Court, that the action of the Secretary is nevertheless 
subject to some judicial review. Thus the courts may determine 
“whether his action is within his statutory authority, . . . whether 
there was any evidence before him to support his determination, . . . 
and whether the procedure which he adopted in making it satisfies 
elementary standards of fairness and reasonableness, essential to the 
due administration of the summary proceeding which Congress has 
authorized.” 

This statement culminates a long development and represents, as 
declared in a recent report, “nothing less than a transformation in 
judicial doctrine” when compared with earlier views. That report 
thus sums the matter up: 

Beginning with a conception of the immigration agencies as independent 
tribunals possessing substantially final authority with respect to all matters 
of construction and application of the immigration laws, the Court has 
swung around to a conception of them as, in effect, subordinate tribunals 
— entrusted, to be sure, with a wide range of discretion but subject to per- 
vasive control by the courts. The powers -ittributcd to executive officers in 
the caily decisions were justified as resulting from the peculiarly absolute 
power of Congress over the admissiv.a unO expulsion of aliens. Yet the 
powers attributed to them in Mr. Justice Slone's statement in the Eltmg 
c.ise arc not m.itcrially greater than the powers admittedly pos.sesscd by 
many administrative agencies over essential interests of citizens. And the 
restraints to which they are declared to be subject are not materially less.''® 

The question of what constitutes a jurisdictional fact, on which the 
petitioner is entitled to a trial de novo in the district court, has some- 

'“The Secretary of Labor’s Committee on Administrative Procedure, The 
Immigration and Naturalization Service, 194O) P- 45 * Whitfield v. Hanges, 
222 Fed. 745 (C.C.A. 8th, 1915), for a recital of the “indispensable requisites” of 
a fair hearing, and the following for discussions of the procedural elements of a 
lair hearing: Van Vleck, The Administrative Control of Aliens, pp. 157-185; 
Note, Due Process Restrictions on Procedure in Alien Exclusion and Deportation 
Cases, 31 Col. L. Rev. 1013 (ipsO- 
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times been raised. The statutes give the immigration officer authority 
over aliens, not over United States citizens. Is alienage a jurisdictional 
fact on which the person detained is entitled to a trial de novo? In 
United States v. /« Toy/'* a case of exclusion, it was decided that the 
statute made the decision of the officials final ; in Oiton Quon Poy v. 
Johnson^" the Court said that a claim of citizenship by a petitioner 
who had never resided in the United States did not entitle him to a 
trial in court. But a different rule prevails in deportation cases. Ng 
Fung Ho v. White*’^ held that when a resident who has iK-en admitted 
after a hearing claims citizenship anil .supports his claim with evi- 
dence sufficient, if believed, to support a finding of citizenship, he is 
entitled to a judicial trial on that is.sue. 

If the decision of the immigration officers is reversed, the Supreme 
Court can rcmanil the case either to the immigration authorities (or 
discharge the petitioner unless he is given a fair hearing within a rea- 
sonable time) or to the district court for a trial on the merits. A trial 
on the merits in the district court was justified as the most convenient 
in Chin Yow v. United States.*' The case was remanded to the immi- 
gration authorities in Tod v. Waldman** It has been suggested that 
the court method might be used when it is felt ihat it would be an 
injustice to remand the case for retrial by the same administrative of- 
ficers who have already failed to conduct the hearing fairly.*” 

On Application by the Administrative Agency or Benefited Party 

TO ENFORCE A SUBPOENA 

Sometimes at the instance of the agency itself the aid of a court 
may at the outset be invoked in supjsort of administrative action. 
Thus, application may lie made to a federal district court to compel, 
by use of its contempt power, obedience to the agency’s subjjocna for 
the attendance of witnesses or production of documents. Illustrative 

** 198 U.S. 253 (1905). ” 273 U.S. 352 (1927). 

** 259 U.S. 276 ( 1922) . 208 U.S. 8 ( 1908) . 

** 266 U.S. 1 13 ( 1924). 

*• Van Vleck, The Administrative Control of Aliens, p. 208. 
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provisions will be found in the stamtes administered by the Securities 
and Exchange Commission.'^’ Such an application has possible disad- 
vantages from the agency’s point of view: it gives the court an op- 
portunity to open up the scope of the statutory authorization and to 
interpose a check before the agency gets under way. Another means 
of enforcing compliance with a subp<x;na is the provision in many 
statutes making disobedience a criminal offense.®’ 

1X5 ENFORCE A FINAL ORDER 

Occasionally the statutes provide that the agency may apply to the 
courts ffir aiil in enfiircmg obedience to its order. The earliest provi- 
sion of this kind appeared in the Interstate Commerce Act to the ef- 
fect that if any carrier “fails or neglects to obey’’ an order of the 
Commi.ssion other than for the payment of money, the Commission, 
or any p.irty injured thereby, could apply to the appropriate federal 

The Commission, under the three statutes administered by it, has the power 
to subpoen.i witnesses, to .idminister oaths and affirmations, and to require the 
production of luxiks, papers, and other records “which the Commission deems 
releiant or inatcriai to the inquiry.” Attendance of witnesses and production of 
records may he required troin “any place in Uic United States or any State” at any 
designated place of hearing Tlic Commission’s subpoena is enforceable by an 
order of the district court issued ujxmi the application of the Commission to the 
person who refuses to obey the subpoena. F.iiii"'e to obey such a court order may 
be punished as a contempt. The Securities Exchange Act of 1934 and the Public 
Utility Holding ('ompany Act of 1935 provide further that refusal to obey a sub- 
pexina shall be a misdemeanor punishable by fine or imprisonment. 

The Securities Act of 1Q33, in a s[h.‘ci.i1 provision for the subpoena of records 
in stop order proceedings, provides that the Commission or any officer desig- 
nated by It shall have access to and may demand the production of any books 
and papers of the issuer, undcrvv'nter. or any other person. Also a special method 
IS provided fiir the cnlfirccment of this section in that, if the issuer or under- 
writer shall fiil to cooperate or shall obstruct or refuse to permit the making of 
the examination, his conduct shall Iw “proper ground” for the issuance of a stop 
order. The power of the Commission was tested in a proceeding wherein the 
Commission applied to the district court for an order directing the respondent to 
appear and testify. On appeal the circuit court upheld the Commission’s au- 
thority, (ones V. Scfurities and Exchange Commission, 79 F. 2d 617 (C.C.A. 2d, 
*935)* fff'd on other grounds, 298 U.S. i (1936). 

** Sec, e.g.. Communications Act of 1934, 47 U.S.C. §409 (j). 
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district court for the enforcement of the order. If the court deter- 
mined that the order was regularly made and duly served and that 
the carriers were in disobedience of the same, it enforced obedience 
by writ of injunction or other proper process to restrain such carrier 
from further disobedience of such order and to enjoin upon it obedi- 
ence to the same.®" 

Under this provision an order of the Commission took on a com- 
pulsory character only when the court had approved it. Whether or 
not this was actually designed as a judicial check upon the newly 
created administrative agency, it at least had that effect; fcir before a 
decree could issue the court had to lx; satisfied that the order u’as 
regularly made and served. Objections to the validity of the order 
could be made in these proceedings. Indeed, the entire matter be- 
came, at least potentially, open for judicial examination when the aitl 
of a court was sought. This method put pressure on the Commission 
to take the initiative in turning to the courts; and in its earlier days 
the Commission did take that initiative. Kut the Hepburn Amentl- 
ment, with its criminal penalty for violation of the order ;n the event 
the order is adjudged valid, tended to put pressure on the carriers to 
initiate the court proceedings. Rather than wait for the outcome in 
that direction, the carriers now generally bring an action before the 
effective date to enjoin the enf<)rccment of an order whose validity 
they desire to contest. As a consequence the Commission rarely finds 
it necessary to resort to the courts, and that mcthcxl of cnfiircement 
has in the main become obsolete. 

A somewhat similar evolution has come about untlcr the Federal 
Trade Commission Act. Prior to 1938 the statute provided that if 
any person, partnership, or corporation “fails or neglects to obey” an 
order the Commission could proceed in a circuit court of appeals for 
enforcement. Thus it was necessary far the Commission to apply to 
the court for affirmance of its order, a violation thereof then being 
treated as contempt of court. The circuit courts of appeals differed 

»*49U.S.C.§i6(i2). 
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as to the effect of that provision. One held that the Commission’s 
application for an enforcement order involved the preliminary ques- 
tion whether the respondent had failed to obey the order, and this 
fact had to be proved before the validity of the order itself would be 
considered.®* Another concluded that the question of the violation 
of the order was not presented until after it had been determined 
that a valid order had been issued.®^ Moreover, a respondent could, 
without incurring any liability, continue to use the unfair method 
until the Commission discovered the fact and secured an enforcement 
order. To remove the difficulties of enforcement produced by these 
conflici-ng interpretations the Act was amended in 19^8. The amend- 
ment dispensed with the requirement for the judicial affirmance of 
the order of the Commission. It gave the aggrieved parties the right 
to petition the court for review of the onler and made the order final 
unless, /«/er aha, such petition was filed within a prescribed time. 

The procedure of the original Federal Trade Commission Act was 
substantially adopted in the Packers and Stockyards Act of 1921. Un- 
(.Icr tlvs Act the Secretary of Agriculture is authorized to serve a com- 
plaint upon any packer who he has reason to believe is engaging in 
unfair trade practices. If after a hearing the charges are sustained the 
Secretary serves upon the packer an order requiring him to cease and 
des'st from continuing such unfair practices. No enforcement order 
by the court is required; the order becomes “final and conclusive” 
unless within thirty days after service the packer appeals to a court 
praying that the order be set aside or modified. Violation of the or- 
der after the expiration of the period for court review or after it has 
been sustained by the courts is a criminal offense punishable by fine 
and imprisonment. On apjieal the court has the power to affirm, 
modify, or set aside the order of the Secretary, and the decree of the 
court operates as an injunction to restrain the packer and his agents 
from violating the ortler. The findings of the Secretary are not made 

Federal Trade Commission v. Standard Education Society, 14 F. 2d 947 
(C.C.A. 7th, I92<>). 

Federal Trade Commission v. Balme, 23 F. 2d 613 (C.C.A. 2d, 1928). 
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conclusive by the Act; it provides simply that the Secretary shall file 
in the court a full transcript of the record, including the complaint, 
the evidence, and the report and ortlcr, and that the evidence ad- 
mitted by the Secretary and certified and filed as part of the record 
shall be considered by the court as evulcnce in the case. The courts 
are therefore free to arrive at an independent ilelermination of the 
facts. 

Application to the courts f(>r enf()rcemcnt of their orders is the 
main procedure available to the National Labor Relations Board. 
For this purpose the Board certifies and files in the court a transcript 
of the entire record of its proceedings. This transcript must inclutle 
the pleadings and testimony ujion which the order was entered and 
the findings and order of tlie Board. Findings of fact, “if supported 
by evidence,” are conclusive. The court is empowered "to make and 
enter upon the pleadings, testimony and prcKcedings set forth in 
such transcript a decree enfiircing, moilifymg, and enforcing as .so 
modified, or setting aside in whole or in part the onler of the Board.” 
While the statute permits him to do so, there is no pressure on the 
aggrieved party to take the initialise in petitioning the courts. Unlike 
the amended Federal Trade Commission Act, this Act does not give 
finality to the Board’s order. 

The procedural pattern in thc.se statutes is of special interest on 
the point of the relationship between the agencies and the courts. 
Each of them marked an imjxirtant advance in the effort of the Na- 
tional Government to reach ami correct business practices deemed 
contrary to the public interest. The first, the Interstate Commerce 
Act, inaugurated the federal administrative activity for the regula- 
tion of railroads, and the last, the National Labor Relations Act, 
brings that activity to a high state of development with respect to 
unfair labor practices. But in none of them originally, except the 
Packers and Stockyards Act, was the administrative order made final 
and given the effect of law. Each agency had a broad mandate for 
the protection of a public interest. Each was authorized to conduct 
investigations and to issue orders. But if compulsion was needed to 
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obtain obedience to the order resort to the courts was necessary. The 
significant feature is that such a statute put the courts between the ad- 
ministrative agency and the parties against whom the agency’s orders 
ran. Quite apart from technical limits upon the agency, the mere fact 
that it had to turn to the courts was calculated to produce a restrain- 
ing influence upon it in the exercise of its powers. Judicial proceed- 
ings thus became the last, and necessary, stage in the administrative 
process for effective enforcement. And much may be said for that 
early plan, especially when governmental experimentation in new 
and controversial fields is lieing undertaken. As described above, 
however, recourse to the courts fiir enfiircemcnt has ceased to be a 
factor in cither the Interstate Commerce Commission or the Federal 
Trade Commission. A significant evolutionary process has gone on 
with regard to them. Their orders, by the will of Congress, now 
have legal force of their own. The Labor Relations Board stands to- 
day where those Commissions stood in their first years. 

TO ENfORCE A “PRIVATE RICHt” AWAR1> 

A distinction must be noted, in the character of cases decided by 
administrative agencies, between those of “public” and “private” 
right. The distinction was elabtirated in Crowell v. Benson" ' and was 
deemed to Ik one of substantial consiit.iiional import. In the “private 
right" category arc included cases of liability of one individual to 
another. Such was the case of Crowell \. Benson itself, where the 
matter in issue was the right of a worker to secure an award against 
an employer under the Longshoremen's and Harbor Workers’ Com- 
pensation Act. Even here, Mr. Chief Justice Hughes said, there is no 
requirement that all determinations of fact be made by constitutional 
courts.'^’*' Where they have to do with claims of employees within the 
purview of the Act, they may be determined by the agency. It is 
otherwise, he continued, where the determinations of fact arc fiinda- 

“ 285 U.S. 22 (193a). 

No issue was wised as to questions of law. They were reserved by the terms 
of the statute itself to the courts. 
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mental or “jurisdictional” in the sense that their existence is a condi- 
tion precedent to the operation of the statutory scheme. Upon de- 
mand of the aggrieved party (in this case the employer who denied 
that the injured worker was employed by him) the “jurisdictional 
fact” of employment must be tried in a constitutional court in de 
novo proceedings. In cases brought to enforce “constitutional rights,” 
he added, the judicial power “necessarily extends to the independent 
determination of all questions, lx>th of fact and law, necessary to the 
performance of that supreme function.” 

In addition to compensation awards, several other administrative de- 
terminations seem to belong in the private right category and are of 
sufficient importance to be noted here. Reparation orders by the In- 
terstate Commerce Commission are especially in point. In many in- 
stances the administrative remedy would be incomplete unless dam- 
ages were paid to a person aggrieved by another’s actions in violation 
of the statute. If, for example, a common carrier overcharges a ship- 
per or applies the wrong rate to a shipment, it is not enough to scold 
the carrier and order it in the future not to overcharge or apply im- 
proper rates. Or, again, if an employee is discharged in violation 
of the National Labor Relations Act, justice may require that the em- 
ployer reimburse the employee for the damages suffered in conse- 
quence of such wrongful discharge. The reparation award and back- 
pay orders are designed to meet these requirements. They not only 
restore the injured person to the position he would be in but fiir the 
wrongful act of another, but they also constitute substantial sanc- 
tions inducing compliance with the orders of the agency or the pro- 
visions of the statute. 

These awards are important, of course, only in situations where 
the agency seeks to resolve a controversy lictwcen private parties. 
They present difficulties peculiarly their own. If after a hearing the 
Interstate Commerce Commission determines that a party is entitled 
to a reparation award the Commission orders the carrier to pay him 
a specific sum. Such an order must be enforced through the courts; 
it docs not become binding until the party in interest institutes pro- 
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ceedings for its enforcement. If a carrier fails to comply the party for 
whose benefit the order was made may file a petition setting forth 
the cause for which he claims damages and the order of the Com- 
mission in a federal district court or in a state court having jurisdic- 
tion over the parties. The suits proceed in the district court in all re- 
spects like other civil suits for damages, except that the order and 
findings at the Commission are pnma facie evidence of the facts 
therein stated. Such methckls do not violate the right of trial by jury.®' 

The National Labor Relations Act docs not expressly authorize suit 
by a parry, in whose favor a back-pay order has been issued, against 
the employer found guilty of unfair labor practices. Whether such a 
suit could be entertained is doubtful. Speaking in another connection 
the Court has said that the Board is entrusted “with the exclusive au- 
thority for the enforcement” of the Act. ’* Such orders have been en- 
forced bv the circuit court of .appeals which acquired jurisdiction 
cither by petition by the Board for enforcement of its order or by ap- 
peal by the respondent from an order of the Board. The ultimate 
sanction induc’ng compliance with that part of the order directing 
the payment of back wages is that fadurc to comply will constitute 
contempt of court. 

An intcre';ting means of enforcing reparation awards is contained 
in the Federal Power Act. Whenever a new .schedule of rates is filed 
by a public utility, the Commission may upon its own motion or 
upon complaint initiate a hearing to determine the lawfulness of the 
rate. During the hearing the new schedule may be suspended for a 
period not exceeding five months Iseyond the period when it would 

®‘ It has hcfii so held in respect to reparation aw.irds, Meet^er \ . Lehtgh Valley 
R R. Co., 2^f) U.S. 412 (1915), and back pay orders, National Labor Relations 
Board v. Jones & Laughlin Steel Carp., 301 U.S. 1 ( i 937 )- 

Antalgamated Unlit's Workers v. Consolidated Edison Co., 309 U.S. a 6 i 
(1940). 'I'he Circuit Court of Appeals for the Second Circuit had ruled that a 
private party has no standing to press a charge ot civil contempt for violation of 
an order of the Hoard as affirmed by the court; that the Board itself is the proper 
party not only to apply for an enforcement order but also to present charges of 
contempt. This was affirmed by the Supreme Court. 
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otherwise take effect. If the hearings arc not concluded at the cul- 
mination of this five-month perioil the proposed change in rates goes 
into effect. However, the Commissjon may require the utility to keep 
an account of all amounts received by reason of any increase in 
rates, specifying by whom such amounts w’cre paid. U{->on completion 
of the hearing the Commission may order the refund wdth interest 
of such portion of the increased rates as the Commission shall find 
unjustifiable. Whenever a utility refuses to comply with a refund or- 
der the Commission may bring an action in court to enfiircc compli- 
ance.''' The Act is silent concerning the right of the person for whose 
benefit a refund order is issued to bring an action upon the order. 

On Prosecution for a Criminal Offense 

It is sometimes provided that an administrative onler has the effect 
of law, violation of which subjects the oflender to criminal prosecu- 
tion. The form of the statute may vary: in some instances violation 
of the order itself' constitutes the oft'ense: in others, as where a li- 
cense is required to do a particular act or engage in certain conduct 
and such license has Ikcii denied or not secured, the doing of the act 
or engaging in the conduct is said to constitute a violation of the 
statute. Illustrations of the latter appear in the statutes ailministercd 
by the Securities and Exchange Caimmission. It has alrcatly been 
noted that the sanctions available to that Commission arc largely in 
the nature of a denial of a right which the party otherwise would 
have. But under the structure of the statute such denial takes on a 
new character if it is ignored. For example, uniler the Securities Act 
of 1933, in the absence of a stop order, a registrant after filing a reg- 
istration has the right to deal in the securities, but the Commission’s 
stop order makes dealing in such securities in interstate commerce a 
violation of the statute.*'" Again, under the Public Utility Holding 
Company Act of 1935 the Commission has power to classify com- 
panies as hoUling companies, subsidiaries, or affiliates, with the re- 


'■* 16 U.S.C. §§824cf (c), 825m. 


'■*’ 15 U.S.C. §^77C, 77h (d). 
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suit that these companies l^ecome subject to certain provisions of the 
statute and on noncompliance arc subject to certain penalties.**^ 
Statutes which give finality to orders normally provide a method, 
available within a limited time, for testing their validity.’® If the 
mcthotl so provulcd gives a fair opportunity for a full test of the order 
it may be matlc the exclusive method and it would seem permis- 
sible to throw around sucli mcthiKl a reasonable time limit fiir its in- 
vocation. A plan of this character was incorporated in the New York 
Labor Law in iQtS- * There it is provulcd that an order of the indus- 
trial board shall Ik final unless within thirty davs a party in interest 
shall begin an action in a specified court, as an appeal from the board, 
to determine the valuhty ol the onler. Furthermore, in an action to 
impose a penalty (iir violation of the order, the order shall “be 
deemed valid unless jirior thereto” it has been revoked or modified 
by the board or annulled by a court in .iccordance with the above- 
mentioned procedure. It is also provulcd that no court shall have ju- 
risdiction to review or annul any order or to restrain or interfere with 
Its enforcement c.xccpt as provulcd in the statute. Congress adopted 3 
similar plan in the Packers and Stockvards Act authorizing the Sec- 
retary ot Agriculture to issue cease an.! desist orders against packers 

IS U.S.U ^ 79 h(:«)- 

There .irc escepiions In munigraiion cases, fur example, the st.itute provides 
that the .ulministrative order shall lie final and there is no provision for appeal. 
8 U .S.(' 155. 

Sec Ct filial Vnion Tcl. Co. v. Fdu ardivtUr, 269 U.S. 190 (192s), and the 
dissenting opinion hy Mr. Justice Rr.indcis in Ohio Valle\ Watvr Co.\. Ben Avon 
Borough, 2s ? U.S. 287, 292 ( 1920). In . Imerican Bond {r- Mortgage Co. v. United 
Statu, 52 F. 2J tiS (C'.C..\ 7th, U)^i ), rert. denied 285 U S. 538 (1932), de- 
fendant's application lor renewal of his liccn.se had licen denied but he continued 
to operate despite the fact that the Radio .^ct of 1927 prohibited operation with- 
out a license, and the .Attorney Clencral of the United States sued for an injunc- 
tion. Defendant's contention that the order was void was dismissed, the court 
saying that he was in no position to attack tfie order without first exhausting his 
statutory remedies, to wit, by appealing to the Court of .Appeals of the District 
of Columbia. The time limit for appeal was only twenty days. 

"‘New York State Lalxir Law, ^ 110-112. 
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engaged in unfair trade practices. Such an order becomes final and 
conclusive unless within thirty days the packer files an appeal,"® If he 
violates the order after the time for appeal has expired or after it has 
been sustained by the courts he is guilty of a criminal offense pun- 
ishable by fine or imprisonment or both. 

A striking example of an administrative procedure which depends 
upon a criminal penalty for its enforcement is provided by the Fed- 
eral Food, Drug, and Cosmetic Act. Evidence is collected by the 
agents of the Food and Drug Administration and if it appears to 
point to a breach of law the person against whom a proceeding is 
contemplated is “given appropriate notice and an opportunity to pre- 
sent his views, either orally or in writing.""'* The hearing is private 
and informal. If it appears after the hearing that there is a violation 
the Secretary of Agriculture recommends the case for prosecution to 
the Department of Justice. The administrative hearing, it should be 
noted, does not culminate m an order or any other mandatory decree. 
The facts as found by the officers of the Department of Agriculture 
have no probative value, and there arc no findings based on the evi- 
dence. The result of the hearing is the recommendation made to the 
Attorney General, though the latter appears to have discretion whether 
or not to institute the criminal proceedings. 

Criminal proceedings as a means of securing obedience to admin- 
istrative orders may involve several potential checks. The fact that 
the case goes over to the Department of Justice brings a new arm of 
government between the admini.strativc agency and the individual 
with whom it is in controversy. Also, a check may be encountered in 
the jury room or at the bench. Thus the jury may refuse to convict or 
they may bring in a verdict entailing only light punishment; or the 
trial judge may be lenient in imposing sentence. In any event there 
is considerable opportunity in criminal proceedings for the play of 
public opinion for or against the administrative action involved. It 
has been said that “the jury system operates to retain an important 

••21U.S.C. S335. 


«7U.S.C.§i94 (a). 
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element of popular veto against governmental attempts to enforce 
the law tyrannically.””^ 

Constitutional Background for Statutory Development 

In accepting administrative agencies as instrumentalities of Justice 
for w'orking out and effectuating legislative policy the courts, espe- 
cially the Supreme Court, appear to be striving for at least four ob- 
jectives: (i) that the procedures in the agencies shall preserve the 
elements of fur play; (2) that the judicial tradition of responsibility, 
independence, and impartiality shall be observed within the agencies; 
(3) that an appellate relationship shall be established between agencies 
and courts broad enough to enable the latter to see to it that the for- 
mer stay within the bounds of law; and, over all, (4) that the public, 
and more particularly the increasing number of individuals who 
come into contact with government through these agencies, may 
have assurance of recourse against arbitrary and capricious action. 

Some of these matters, the procetlural steps for example, are such 
as to enable the courts to lay hands upon them and apply a correc- 
tive. On the other hand the observance of the judicial tradition is 
largely beyond the reach of the courts, though much may be done by 
example to keep the tradition alive and constantly within view' of the 
agencies. To the extent that the first and second objectives are more 
nearly approached, the courts will have less occasion to be concerned 
about the third and the public will be more confident of the fourth. 

Meanwhile the courts, always in a stand-by position, arc called into 
action from time to rime. They arc amply equipped, under the basic 
and clastic doctrines of due procc.ss of law' and .separation of powers, 
to make their presence felt. It is abundantly clear, if not from specific 
decisions at least from many a dictum and other pronouncement, that 
the judicial estimate of fairness tends to produce a constitutional 
minim um bclow which administrative procedure will not be per- 
mitted to fall. In the main, however, the technique for accomplishing 


Evatt, Rum Rebellion, p. 169. 
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the taking and weighing of evidence, determinations of fact based 
upon the consideration of the evidence, and the making of an order 
supported by such findings, has a quality resembling that of a judi- 
cial proceeding. 

The statutory requirement of a “full hearing” in such a situation, 
the Chief Justice continued, has obvious reference to the tradition of 
judicial proceedings in which evidence is received and weighed by 
the trier of the facts. The “hearing” is designed to afford the safe- 
guard that the one who decides shall be bound in good conscience to 
consider the evidence, to be guided by that alone, and to reach his 
conclusion uninfluenced by extraneous considerations which in other 
fields might have play in determining purely executive action. The 
“hearing” is the hearing of evidence and argument. If tlie one who 
determines the facts which underlie the order has not considered evi- 
dence or argument, it is manifest that the hearing has not been given. 

Nor is it a sufficient answer to say that the question for the courts 
is whether the evidence supports the findings and the findings sup- 
port the order. The Chief Justice pointed out that the weight ascribed 
by the law to the findings — their conclusiveness when made within 
the sphere of the authority conferred — rests upon the assumption that 
the officer who makes the findings has addressed himself to the evi- 
dence and upon that evidence has conscientiously reached the conclu- 
sion which he deems it to justify. “That duty cannot be performed by 
one who has not considered evidence or argument. It is not an im- 
personal obligation. It is a duty akin to that of a judge. The one who 
decides must hear,” So the “full hearing” prescribed by Congress 
means, for one thing, that he who decides must hear. More than that, 
he is bound in good conscience to consider the evidence and to be 
guided by that alone. This is what Congress intended. Such being 
the case it became unnecessary for the Court to go beyond the terms 
of the statute in order to consider the constitutional requirement of 
due process as to notice and hearing. The first Morgan case may be 
left there for the moment and attention given to the second, where 
the Court further defines the statutory term. 
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After the remand of the first case, further proceedings were had 
which included a consideration of the part taken by the Secretary 
himself in the departmental proceedings. It was held that the hear- 
ing befi)re the Secretary was adequate. Thereupon the case came back 
to the Supreme Court^' on a renewed contention, in addition to ob- 
jections on the merits, that the “full hearing” required by the statute 
still had not been accorded to the plaintiffs. This contention was sus- 
tained: the hearing was held “fatally defective.” In reaching that 
conclusion the Court put to one side any further discussion of the ex- 
tent to which the Secretary examined the evidence. He had read the 
summary presentc<l by the brie/s and had conferred with his subordi- 
nates who had sifted and analyzed the evidence. He, it would be as- 
sumed, sufficiently understood its purport. That met the specific ob- 
jection of the first case. 

But, in the Court’s estimate, a “full hearing” requires substantially 
more than that. The contention that such a hearing had not been ac- 
corded to the complainants “goes to the very foundation of the ac- 
tion of administrative agencies entrusted by the Congress with broad 
control over activities which in their detail cannot be dealt with di- 
rectly by the legislature.” The right to such a hearing “embraces not 
only the right to present evidence but also a reasonable opportunity 
to know the claims of the opposing p^rty and to meet them. The 
right to submit argument implies that opportunity; otherwise the 
right may be but a barren one.” And the Court was emphatic in as- 
serting that those “who are brought into contest with the Govern- 
ment in a quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the Government 
proposes and to be heard upon its proposals before it issues its final 
command." But no such reasonable opportunity was accorded appel- 
lants, nor did the oral argument reveal these claims in any appropri- 
ate manner. 

In making the statutory requirement of a full hearing Congress 

Morgan v. United States, 304 U.S. i (1938). A petition by the Solicitor 
General for rehearing was denied. 304 U.S. 23 (193®)* 
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had regard to judicial standards — “not in any technical sense but 
with respect to those fundamental requirements of fairness which 
arc of the essence of due process in a proceeding of a judicial na- 
ture,” Drawing an analogy from equity the Court said that if a spe- 
cial master or the trial judge permitted the plaintiff’s attorney to for- 
mulate the findings upon the evidence, conferred ex parte with the 
plaintiff’s attorney regarding them, and then adopted his proposals 
without affording an opportunity to his opponent to know their con- 
tents and present objections, there would he no hesitation in setting 
aside the report or decree as having been made without a fair hear- 
ing. The gist of the second holding is in the statement quoted above 
about the parties being entitled to be advised of what tlic govern- 
ment proposes and to be heard upon those proposals before the final 
command is issued. This docs not necessarily require — though the 
Court thinks it good practice — that the trial examiner should pre- 
pare a report as a basis for exceptions and argument. The absence of 
such a report is not fatal if the issues and contentions arc otherwise 
clearly defined,"'' 

These two cases move well along the way to what a “full hearing” 
comprises. The one who decides must hear, and he is bound in good 
conscience to be guided by the evidence alone. The litigant is entitled 
to present evidence, to know the claims of the oppiosing party, and 
to have a reasonable opportunity to meet them. The Morgan cases 
disclosed with what concern the Supreme Court interprets the statu- 
tory requirement of a “full hearing.” 

Much of the same content which the Court read into the statute in 
the Morgan cases is elsewhere described by the Chief Justice as a 
“minimal requirement” of the Constitution. Thus the right to a fair 
and open hearing is one of the “rudiments of fair play" assured to 
every litigant by the Constitution. “There must be due notice and an 
opportunity to be heard, the procedure must be consistent with the 
essentials of a fair trial, and the Commission must act upon evidence 

National Labor Relations Board v. Mac\ay Radio & T. Co., 304 U.S. 333, 
350-351 (1938). 
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and not arbitrarily.”"* But there is still more to be derived from the 
Constitution. Mr. Justice Brandcis has said that the “inexorable safe- 
guard” which the due process clause assures is that “the trier of the 
facts shall be an impartial tribunal; that no finding shall be made ex- 
cept upon due notice and opportunity to be heard ; that the procedure 
at the hearing shall be consistent with the essentials of a fair trial; 
and that it shall be conducted in such a way that there will be oppor- 
tunity for a court to determine whether the applicable rules of law 
and procedure were observed.”’" And the Court has unanimously 
held that the fundamentals of a fair trial were denied to the appel- 
lant when rates previously collected were ordered to be refunded 
upon the strength of evidential facts not spread upon the record."'' 
Mr. Justice Cardozo, delivering the opinion, referred to the fact that 
the informed and expert judgment of regulatory commissions exacts 
and receives a proper deference from courts “when it has been reached 
with due submission to constitutional restraints” and that much that 
they do within the realm of administrative discretion is exempt from 
supervision if those restraints have been obeyed. All the more insist- 
ent is the need, when the power has been bestowed so freely, that the 
“inexorable safeguard” of a fiir and oixrn hearing be maintained in 
Its integrity. “There can be no eompromi'-c on the footing of conven- 
ience or expediency, or because of a natural desire to be riil of har- 
assing delay, when that minimal requirement has been neglected or 
ignored.”'" 

Railroad Commission of California v. Pacific Gas & Elec. Co., 302 U.S. 388 
(1938). It involved the validity of a rate order issued by C.nlifornia. Some of the 
more illuminating .staicmcnts on due process have appeared in cases turning on 
the Fourteenth Amendment. They arc included here along with those involving 
the like clause in the Fifth Amendment. 

Concurring opinion in St. Joseph Sioc\ Yards Co. v. United States, 298 U.S. 
38, 73 ( 1936), where the Court sustained a rate order of the Secretary of Agricul- 
ture under the Packers and Stockyards Act. 

Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio, 301 U.S. 

292(1937)- 

The Committee on Ministers’ Powers were “unanimously of opinion that 
no considerations of administrative convenience, or executive efficiency, should 
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It is now in order to bring together the several items mentioned in 
the foregoing extracts and to add such others as may be discoverable 
bearing upon the question of the constitutional protection with re- 
gard to notice and hearing in administrative agencies. It is assumed 
by the courts, even if not actually established by specific decisions, 
that certain foarures are comprehended within the concept of due 
process of law. First, as to notice: there must be “due notice” having 
regard to (a) actual notification or methods reasonably calculated to 
reach the party concerned, (b) its sufficiency to infiirm him of the 
nature of the proceedings and the matters on which he may desire to 
be heard, and (c) the time allowed to prepare for the hearing. 

Second, as to hearing: a fiiir and open hearing is the right of every 
litigant. The tribunal must be an impartial one.’’* The procetlure 
must be consistent with the essentials of a fair trial. The litigant is 
entitled to introduce evidence in support of his own case or in oppo- 
sition to that of the government and may cross-examine witnesses. 
He is entitled to lx: informed of what the government proposes to 
do. The person who decides must hear and consider the evidence and 
argument. The hearing must be conducted in such a way that a court 
may determine whether the applicable rules of law were observed. 
The place of hearing must be fixed with fiiir regard fiir the conven- 
ience of the parties and their witnesses and records.'” 


be allowed to weaken the control of the Courts, and that no obstacle should be 
placed by Parliament in the way of the subject’s unimpeded access to them." 
Report of the Committee on Ministers’ Powers, p. 1 14. 

Johnson v. Michigan Mdh^ Mart{eting Board, 295 Mich. 644, 2 q< 5 N.W. 346 
(1940), discussed in 89 U. of Pa. L. Rev. 977 ( 1941), is “apparently the first to 
require disinterestedness in a .state administrative board regulating a competitive 
industry.” The board consisted of five members of whom a majority (two pro- 
ducers and one distributor as required by tlic statute) were deemed to be dis- 
qualified for interest in the business regulated. 

'^National Labor Relations Board v. Prettyman, 117 F. 2d 786 (C.C.A. 6th, 
1941). In this case the Circuit Court of Appeals denied the petition of the Board 
for a decree to enforce an order of the itoard. The respondent was engaged in 
business in Michigan and the hearings were held in Washington. This was held 
not to constitute proper regard for the convenience of the respondent. The case 
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Whether and to what extent judicial notice may be taken and 
whether the facts so noticed must be entered on the record, whether 
the agencies may avail themselves of the technical knowledge of the 
administrative personnel, whether findings of fact must be made, 
and whether the agency must state and make public the reasons for 
its decision — these are questions to which no full answers have been 
found. One of them, the keeping of a record, seems indispensable if 
judicial review is to have a real and substantial significance. 

Though the due process clause constitutes the foundation for the 
foregoing features, it must be remembered that due process is not a 
fixed and constant requirement. What is due process in one situation 
may not be in another. Due regard, as the Court has often said, must 
be had “to the nature of the proceedings and the character of the 
rights which may be affected by it.” The same procedure may not be 

prokably goes down as one of statutory construction though the Court spoke in 
some detail of the due process rights of the employer. Thus, “An employer is 
entitled to a hearing of and decision on the charges against him according to the 
fundamental principles that inhere in due process of law, and indispensable 
requisites of such hearings are that the course of pi cccedings shall be appropriate 
to the case and just to the employer; that he shall be notified of the charges against 
him 111 tunc to meet them and shall have an otvortunity to be heard and cross- 
cx.iinine the witnesses against him and shall have time and opportunity at a con- 
venient place, after the csidence against hi.»* is j i^oduccd and known to him, to 
produce evidence and witnesses to refute the charges, and that the decision of 
the Board shall Ik- governed by and based upon the evidence produced at the 
hearing. . . . 

“The petitioner urges on us that it (the Board] has the uncontrolled 
discretion to hold hearings at whatever point it deems proper within the 
United States and its territories. To this we cannot agree. . . . 

“The power conferred on the Board by the Act to hold hearings anywhere 
within the territorial limits of the United States, was not conferred for its sole 
benefit, but for the lienefit also of those subject to the provisions of the Act. It was 
not intended that those affected by the Act should be penalized by being required 
to travel and transport witnesses unreasonable distances to attend hearings pur- 
suant to complaint, nor was it intended that the Act should be used as an instru- 
ment of intimidation or oppression on those affected by it. One of the purposes 
to he accomplished in the administration of every law is the maintenance of pub- 
lic confidence in the value of the measure.” 
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desirable or permissible in different administrative agencies. Within 
a given agency the procedure may vary in separate proceedings. Form 
is not the essential thing. The ultimate is that fairness must prevail ; 
to this end the courts may turn to the Constitution. And it is clear 
that an aggrieved party* is constitutionally entitled to a ilay in court 
on certain aspects of administrative action. One question seems al- 
ways open to him there, namely, to have a court determine whether 
he has received a fair deal at the hands of the agency. This does not 
mean that he can secure a judicial determination of the correctness 
of what the agency decided. It does mean that he can go to a court 
for the answer to the question whether in reaching its decision the 
administrative agency acted, in the language of the cases, arbitrarily 
or capriciously. 

Arbitrary and capricious action is what the public most apprehends 
as the danger in administrative action. As a protection against .such 
action most of the statutes covered in this study provide for recourse 
to the courts. Where the statutes so provide it appears settled that the 
statutory method may be made c.xclusive. And as a general matter 
two other points appear settled also, namely, that access to the courts 
is available only (a) after final action by the administrative agency 
and (b) after all administrative remedies have been exhausted. The 
courts count it premature to step in before the administrative )ob is 
finished.*' 

Within the general .scope of judicial review of administrative ac- 
tion, two features arc so widely prevalent that they may he said to 
have become traditional. They are deemed so desirable, if not consti- 
tutionally requisite, that they are usually included by exprc.ss terms 
or by implication in the statutes. They have to do with the determi- 
nation of (a) questions of law and (b) questions of fact. Whatever 
difficulties may be involved in attempting to distinguish between 
them, the point cannot be overlooked that statutes and decisions arc 

*“ In one situation, where enforcement of a subpoena is sought, access to the 
courts may be had at an earlier stage, and, prior to any administrative proceed- 
ings at ail, validity of the statute itself may become the subject of suit. 
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built upon the theory that a distinction does exist; and the distinc- 
tion is attended with important consequences in the administrative 
field. Under the first, questions of law may be taken to the courts for 
final determination, and under the other the agencies’ findings of 
fact, if supported by evidence, are conclusive. Thus under the latter 
it will be observed that at least one aspect of the facts is open for re- 
view in the courts, namely, the sufficiency of the evidence to support 
the findings. This might well be counted within the former, since 
the courts have uniformly considered it a question of law whether 
there is sufficient evidence to sup{x»rt the administrative finding. “Ju- 
risdictional” and “constitutional” facts present other problems; the 
Court has said that not all facts can l^e left for determination by fed- 
eral administrative agencies. For example, “jurisdictional facts” are 
said to be reserved for determination by constitutional courts and, ap- 
parently, in iie novo proceedings. 

Most of the objections which may be raised in the courts against 
administrative action seem to fall within the category of questions of 
law. Among them, in addition to due process questions concerning 
procedure, may be included the contention that the tribunal acted in 
c.xccss of Its constitutional or statutory authority or that it made a 
mistake of law, or that the result of its action, whatever the form or 
method pursued, was arbitrary and capricious. As questions of law 
they fall within statutory reservations and may come to the courts by 
virtue of the will of Congress expressed or implied. 

But reasons deeper than statutorv underlie the availability ot ques- 
tions of law in the courts. They relate to fundamental conceptions 
emlxxjied in our constitutional system. Notable among the judicial 
declarations on the extent of the powers of the courts with regard to 
administrative orders is the opinion of Mr. Justice White in hiter- 
state Commerce Commission v. Illinois Centred Railroad Co., al- 
ready cited and quoted from (page 167). The question there was 
whether the railroad company was under a duty to obey an order of 
the Commission in regard to the di.stribution of coal cars, and this 
question had to be answered in the light of amendments to the In- 
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tcrstatc Commerce Act under which “all orders of the commission, 
except orders for the payment of money, shall take effect within 
such reasonable time, not less than thirty days, and shall continue in 
force for such period of time not exceeding two years, as shall be 
prescribed in the order of the commission, unless the same shall be 
suspended or set aside by a court of competent jurisdiction.” This 
provision, it will be noted, disclosed no grounds upon which a court 
should or could suspend or set aside an order. As far as Congress was 
concerned it left the Court free to develop the judicial power as it 
saw fit; and it was in this situation that Mr. Justice White wrote the 
well-known paragraph previously quoted. After enumerating the 
powers of the courts he added that they are of the “essence of judi- 
cial authority.” As such, neither may they be “curtailed” nor may the 
discharge of them be “avoided” in pro{>er cases. These are strong and 
measured words. 

Reservations of questions of law for the courts, as found in the 
statutes or judicially implied, are themselves proof of the pervasive 
conviction that they arc desirable, if not indispensable, in the public 
interest. “When dealing with constitutional rights (as distinguished 
from privileges accorded by the Government, United States v. Bab- 
cock^, 250 U.S. 328, 331) there must be the op^Kirtunity of presenting 
in an appropriate proceeding, at some time, to some court, every 
question of law raised, whatever the nature of the right invoked or 
the status of him who claims it.”*** 

One aspect of the matter, particularly as to jurisdiction, is illus- 

** Brandeis, J., concurring, in St. Joseph Stock, yards Co. v. United States, 298 
U.S. 38, 77 ( 1936). “Fn our opinion the maintenance of the rule of law demands 
that a party aggrieved by the judicial decision ol a Minister or Ministerial Tri- 
bunal should have a right of appeal from that decision to the High Court on any 
point of law. In matters which really pertain to administration, jurisdiction is 
often appropriately assigned to Ministers or Ministerial Tnbunals rather than to 
the ordinary Courts of Law, but we see no justification for sheltering them from 
the Courts of Law in so far as the exercise of their jurisdiction involves a judi- 
cial decision; and we are of opinion that to confer such immunity upon them is 
contrary to the constitutional principle underlying the rule of law." Report of 
the Committee on Ministers' Powers, p. 108. 
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trated by Crowell v. Benson?^ This case bears evidence of a titanic 
struggle within the Court on constitutional as well as statutory issues, 
and It called forth elaborate opinions by Mr. Chief Justice Hughes, 
concurred in by Justices Van Devanter, McReynolds, Sutherland, and 
Butler, for the majority, and by Mr. Justice Brandeis, concurred in by 
Justices Stone and Roberts, for the minority. 

The case itself presented a simple issue, but the opinions deserve 
careful attention, f<)r the constitutional discussion has a certain bear- 
ing on the relationship between these agencies and the courts. An in- 
jured worker brought a claim against Benson for compensation un- 
der the Longshoremen’s and Harbor Workers’ Compensation Act 
and secured an award from the deputy commissioner, Crowell. Ben- 
son then instituted a suit pursuant to the Act to enjoin the enforce- 
ment of the award. He alleged that the award was contrary to law 
for the reason that rlic worker was not an employee of his at the time 
the mjurv occurred, and he contended that any attempt by Congress 
to authorize an administrative officer to determine the fact of em- 
ployment would violate the due process clause of the Fifth Amend- 
ment and the provisions of Article III with respect to the judicial 
power of the United States. The district ju.lge granted a hearing de 
novo upon the facts and the law to determine the issue of employ- 
ment, expressing the view that the Act would be invalid unless con- 
strued to permit such a hearing, and npc« the trial of that issue the 
district court decided that there was no employer-employee relation- 
ship. Thereupon a decree issued restraining the enforcement of the 
award. The decree was affirmed by the circuit court of appeals and, 
on certiorari to review the question of principle, by the Supreme 
Court. In so doing, the Supreme Court appears to have approved the 
district judge’s view that the Act would be unconstitutional unless 
construed to permit de novo proceedings on the issue of employ- 
ment.'*® 

285 U.S. 22 {1932). 

*’ Employment was treated as a “jurisdictional fact.” More than that, the rela- 
tionship of employer-employee was treated as a "constitutional fact” in the sense 
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The line of division between the majority and minority is not 
clearly drawn. To Mr. Chief Justice Hughes the question was one of 
findity of administrative determination of facts upon which consti- 
tutional rights depend.'*^ To Mr. Justice Brandeis it had to do, not 
with de novo proceedings, but W’ith the record upon which judicial 
review should be based.“‘‘ For the majority the Chief Justice declared 
that “the recognition of the utility and convenience of administrative 
agencies for the investigation anti finding of facts within their proper 
province, and the support of their authorized action, does not require 
the conclusion that Congress could completely oust the courts of all 
determinations of fact by vesting the authority to make them with 
finality in its own instrumentalities or in the Executive Department. 
That would be to sap the judicial power as it exists under the Fed- 
eral Constitution, and to establish a government of a bureaucratic 
character alien to our system, wherever fundamcnt.il rights depend, 
as not infrequently they do depend, uj>on the facts, and finality as to 
facts becomes in effect finality in law.'’ For the minority Mr. Justice 
Brandeis, after dissenting from the construction of the Act as author- 
izing a trial de novo, developed the constitutional point that such a 
trial on the issue of employment is not requircil by either the due proc- 
ess clause or the article on judicial piwer. His dissent makes it clear 

that such a relationship furnishes the basis upon which the absolute li.ibiliiy of 
workmen's compensation can lie constitutionally rested. 

*■* “The question is not the ordinary one as to the propriety of provision for 
administrative determinations. Nor have we simply the question ot due process 
in relation to notice and hearing It is rather a question of the appropriate main- 
tenance of the Federal judicial power in requiring the observance of constitu- 
tional restrictions. It is the question whether the Congress may substitute lor con- 
stitutional courts, in which the judicial power of the United States is tested, an 
administrative agency — in this instance a single deputy commissioner — for the 
final determination of the existence of the facts upon which the enforcement of 
the constitutional rights of the citizen depend,” 285 U.S. at 56. 

“The primary question for consideration is not whether Congress provided, 
or validly could provide, that determinations of fact by the deputy commissioner 
should be conclusive upon the district court. The question is; Ujion what record 
shall the district court’s review of the order of the deputy commissioner be 
based?” 285 U.S. at 66. 
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that the constitutional questions were seriously considered in the con- 
ference of the Court. So, while technically the case turns on statutory 
interpretation, actually it can be taken as reflecting the considered 
views of the majority on two constitutional points, due process and 
separation of powers. 

Of the two points, separation of powers is the principal and prob- 
ably self-sufficient one.**'" Due process appears, analytically and quan- 
titatively, to lie of lesser consequence. The least that can be said 
about the case is that it reveals to a marked degree the Court’s con- 
ception of its responsibility under the Constitution with regard to the 
judicial phase ot federal administrative action. It is no answer to say 
that due process of law and separation of powers furnish no sure cri- 
terion for the determination of what may or may not be committed 
to these agencies or how it shall be done. The point is not that they 
provide a solution for that question but that they do provide the oc- 
casion and afford the constitutional grounds for the courts to step in 
and take part in the solution. Whatever their respective roles may be, 
judicial <levclopment up to this day suggests that due process of law 
and separation of powers must be reckoned with as important fac- 
tors in the federal administrative problem. 

This Slew, n.imcly, that the decision is es-entially rested on Article III, ac- 
cords with that taken by most commentators or 'be case. Assuming that to be the 
correct i lew , it mav Ix" said ( to digress lor a momen' from the main theme of the 
discussion) that the decision throvv.s no clouo on state administratis e procedure. 
Only fctleral agencies were involved. Decisions on separation of powers under 
the Constitution have no binding effect on the States, however persuasive they 
mav be to state courts in deciding similar questions under state constitutions. It 
IS not constitutionally required th.it the Slates maintain the doctrine of separation 
of powers: the Court has declared that no federal question is raised for the courts 
if they decline to do so. .See Prentis v. Atlantic Coast L. Co., 211 U.S. 210, 225 
( igo8). But to the extent that due prtKess is involved the case does create doubts 
for the States, for the reason, of course, that the due process clauses of the Fifth 
and Fourteenth .Amendments arc taken, generally, as being coextensive in their 
effect upon the national and state governments. 
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T he making of policy and the changing of policy to conform 
with experience, with new points of view, or with a new trend 
of public opinion, are major tasks of administrative agencies 
as instruments of government. They enter in a greater or less degree 
into the work of each agency, so that no study of the juilicial func- 
tion of administrative agencies can leave out of consideration the 
importance of the agencies’ policy-determining function. The broad 
policy of an agency and certain ends which it seeks to accomplish 
may not even be put into official form, but they will be the back- 
ground for the policies which find expression in an agency's judicial 
action, its regulations for the public, and its instructions for the guid- 
ance of the members of its staff. 

The agencies have the help of c.x|)crt assistants to investigate the 
conditions with which they have to deal and to advise them on 
policy. These experts are trained in their subjects and by long experi- 
ence in the service of an agency they become familiar with the prob- 
lems which present themselves in its work and with the practical as 
well as the technical aspects under which they may be presented. 
Furthermore the experts during their long experience build up a 
great mass of information to which they can turn in advising on 
policy. The large staff of the Interstate Commerce Commission, the 
engineering staff of the Federal Communications Commission, the 
accounting staff of the Securities and Exchange Commission are a 
necessary part of the machinery of these agencies if they are to carry 
out the task confided to them by Congress of developing policy as 
well as the duty of doing justice in particular cases. Sometimes a spe- 
cialized bureau, such as the Bureau of Chemistry in the Department 
of Agriculture, is used by independent agencies, the Federal Trade 
Commission, for instance, and in such case its scientific findings have 
the advantage of being prepared by a specialized organ outside the 
staff of the agency. 
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Competent as their experts may be and experienced as the heads of 
an agency may become in the subjects over which they have jurisdic- 
tion, the heads of the agency should not depend wholly upon their 
own judgment in the process of policy forming. The findings of 
technical experts of equal ability are often widely at variance. They 
tend to be less so in the more strictly scientific and engineering fields, 
as in the analyses by the Bureau of Chemistry and the conclusions of 
the engineering division of the Federal Communications Commis- 
sion, and become more so in the economic and social fields, where 
the opinions of economists and sociologists vary greatly. If the agency 
is fixing policy in other ways than in the course of judicial proce- 
dure, it should check the findings of its experts and its own judg- 
ment with the experience and opinions of the persons in the business 
or social activity under regulation. 

The ways of applying the check of consultation with the interested 
public should not be standardized. Private conferences are frequently 
effective, especially where technical questions arc being discussed, 
but in acting on a policy which affects a considerable number of per- 
sons there arc advantages in public conferences at which records are 
made that may not only inform the policy-making agency but also 
form the basis for criticism and for defen .e of the policy finally 
adopted. These methods arc not the suhicct of this study, although 
in many agencies they arc more important rh^n judicial procedure in 
determining policy. They should, however, be kept in mind as a 
means other than judicial procedure of carrying out the conception 
of these agencies as governmental bodies regulating business or so- 
cial activities and m most cases not Ixing set up only to determine 
the rights of individuals. 

In judicial procedure, however, the rights of individuals arc in- 
volved, and it is in this aspect of its functions that the dual activities 
of an agency — making policy and deciding cases — play a part in the 
combination of function of prosecutor and judge to which such 
strong objection is made. The agency receives or initiates the com- 
plaint, investigates the circumstances, frames the charges, acts as 
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prosecutor at the trial, and then, so the objection runs, changing its 
wig, becomes the judge of the issues. 

Although the objection is advanced generally against the activities 
of administrative agencies, it is not equally applicable to all cases 
coming before such agencies. For example, it has only a limited ap- 
plication to cases involving the settlement of claims between private 
parties or to the activities of such agencies as the Federal Communi- 
cations Commission in the original grant of construction permits 
and licenses. It has but little application where the agency’s function 
is legislative rather than judicial, as in the principal activities of the 
Interstate Commerce Commission. 

It has already been observed that in most agencies relatively few' of 
the ca.ses brought to the attention of the agency or its officers reach 
the stage of formal procedure and do not involve the objection to 
the agency as prosecutor and judge, though the individual may be 
brought into compliance with the official policy quite as effectively as 
by formal action. The majority of cases involving di,sciplinary action, 
against which the prosecutor-and-judge objection can be most effec- 
tively directed, are setrleil informally. It is in arranging Informal 
settlements that the agency can apply its policy with the least interfer- 
ence. There is not the publicity which is involved in formal proce- 
dure, and the negotiations will be earned out by the staff of the 
agency dealing with individuals. It is through control of its staff by 
a review of the informal settlements which they make in the field 
and the recommendations they make fiir fiirmal action or by other 
methcKls that the agency is able to enforce olwcrvancc of its policy by 
subordinates and through them to make that policy effective on the 
public. 

Even in the agencies where disciplinary action is important, the in- 
ternal organization of the agency meets the objection to some extent 
by separating the administrative from the judicial function.^ Thus in 

^ “Perhaps one way out may be the plan announced just a few days ago by the 
Civil Aeronautical Authority in which the Authority undertakes to achieve a 
separation of the functions of prosecutor and judge. It has set up an Economic 
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the Immigration and Naturalization Service the case on appeal comes 
before the Board of Immigration Appeals, which is independent of 
the administrative side which prepared it. The existence of an inde- 
pendent judicial board to review the actions of the administrative of- 
ficers is an important means of protection fiir the rights of aliens and 
a check on the policy of the administrative officers of the agency, 
though both arc subject to the Attorney General as head of the De- 
partment. 

In the Department of Agriculture subordinate bureaus carry on 
the regulatory activities of the administration. These bureaus make 
the investigations on which action in particular cases is to be based 
and then request the issuance of proper process. The trial officer is 
not a member of the staff of the bureau bringing the action but is 
appointed by the chicl counsel of the Department from his staff, so 
that he ajijiroaches the case, not as representing the agency or as be- 
ing responsible for the complaint or as having prepared the case, but 
as an independent officer of the Department before whom the bureau 
and its counsel must make its proof and argument. At present the 
same attorney who acts as trial examiner in one case may be ap- 
pointed as counsel for a bureau m another. With the amount of judi- 
cial work in the Department it should be advantageous for the De- 
partment to have a separate hearing staff composed of persons who 
have that judicial temperament so neccssr"’ in a trial e.Kamincr, There 
should be an advantage to the public, to the Department, and to the 
trial examiner if this duality of function could be avoided and the 
responsibility for the hearing stage of a case placed squarely on a 
designated group of trial examiners. 

The Securities and Exchange Commission furnishes still another 

Compliance Division which will have the duty of acting as advocate or prosecu- 
tor in behalf of the public interest in all cases before the Authority. While the 
Division will necessarily lie responsible to the five-man Authority, the Authority 
will not undertake to interfere with or control the action of the Division but will 
leave it free to make its own contentions on behalf of the public interest. Smith, 
in Symposium on .Administrative Law, 9 Am. L. School Rev. 139, 164, 168 

(» 939 )- 
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example of a separation of functions. There is a separate force of 
trial examiners who deal with a case only when it is brought before 
them for hearing. The case is prepared by the division of the agency 
which is concerned with the particular subject in controversy. The 
division makes the original examination upon which the action is 
based and is responsible for recommending the initiation of action, 
but the trial examiner comes from a different division of the agency. 

In both the Securities and Exchange Commission and the Depart- 
ment of Agriculture the trial examiners are members of the agency 
or the Department. They arc concerned with its policies and are sub- 
ject to control by the heads of the agency or Department. They are 
not, however, part of the particular bureau or division which has 
prepared the case. They will therefore be at least partly removed 
from the risk of bias attending the preparation and advocacy of the 
government’s case, and the division or bureau which is presenting 
the case and its counsel can argue their own side of the case and de- 
pend on the private parties to present their side, with tlie trial exam- 
iner under a duty of protecting the right to a fair hearing both of 
the agency and of the private party. 

Separation through internal organization, however, is only a par- 
tial answer to the objection. No matter how complete may be the 
separation between the trial examiner and the prosecuting counsel, 
the final decision is with the head of the agency, who frequently au- 
thorizes the issuance of the original complaint and is concerned in 
carrying out its policy. 

To meet this objection it has been proposed that a tribunal wholly 
separate from the administrative agencies be created to which cases 
would come, either originally or for review on both the facts and the 
law.® This tribunal would have no administrative, investigatory, or 
prosecutory function. The agency would appear befrire it as a com- 
plainant, and the tribunal would conduct the hearings uninfluenced 
by an interest in maintaining the position taken in the complaint. 

* Report of the Special Committee on Administrative Law, Reports of Amer. 
Bar Assoc.,\ol. 59, p. 539 etseq. (1934); vol. 61, p. 720 etseq. (1936). 
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There would thus be put between the investigatory and prosccutory 
agency and the courts a sort of special court which would make the 
record upon which the findings and order would have to be based.® 

The great variation in the types of situations treated by the differ- 
ent agencies would stand in the way of setting up an effective single 
administrative tribunal to pass on their decisions. Each agency in 
formulating its policy is m contact with the private persons concerned 
and has its staffs of experts and its accumulated experience to call 
upon for aid in ftirmulating a policy or in making an order. An ap- 
peal from such a body as the Interstate Commerce Commission to 
another administrative tribunal could only mean a reexamination of 
the facts and of the policies of the Commission as expressed in the 
case under review. It is unlikely that Congress would empower the 
review tribunal to pass finally on questions of law, even if that were 
permissible. The same objection though in a different degree would 
hold to appeals from other agencies, and there is the further consid- 
eration of the resulting delay and consequent inconvenience to the 
parties and to the government itself. A tribunal without the power to 
pass finally on questions of law would be in effect a new policy- 
formulating organization without close contact with the interested 
parties and without specialized technical staffs to counsel it. 

This proposal involves many difficn’iies, especially in agencies 
whose principal task is the making of y'’’ ies. The procedure lead- 
ing to the making of an order cannot be easily divided between the 
functions of a prosecutor and a judge. If the power to make orders 

* A step in this direction was taken when Scn.itor Log.in, assisted by the Spe- 
cial Committee of the American Bar Association, but without the official ap- 
proval of that Committee or the Bar Association, introduced S. 3787, 74th Cong., 
2d Sess. (1936). The bill created an administrative court in whose original juris- 
diction would be included power over revocations and suspensions of “licenses, 
permits, registrations, or other grants for regulatory purposes. . . .’’Neither the 
Senate bill nor the identical House bill, H.R. 12297, 74th Cong., 2d Sess. ( 1936), 
ever came out of committee. Reports of Amer. Bar Assoc., vol. 61, p. 759 ( 1936). 
The important provisions of the bill are reprinted in The Proposed United 
Sutes Administrative Court, by Colonel O. R. McGuire, 22 A.B.A.J. 197, 199, 
n. I (1936). 
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were taken away from the agencies and they became investigatory 
and prosecutory bodies, their whole procedure would have to be re- 
examined and perhaps other functions than that of deciding a case 
be allocated to the independent tribunal. For example, one of the ob- 
jections to the present agencies is the uncertainty as to policy, the in- 
security of a private party as to what he can do, the lack of ilefinile 
rules to guide the travelers along the ways of business. If such a ju- 
dicial tribunal were set up. the que.stion would arise as to whether it 
or the agency would make the rules and regulations, would have an 
expert stafl, would carry on conlerences and have that relationship 
with the public which is so informative both to the agency and to the 
public. However, it is from the advice of the staff of experts and 
from these conferences and these relationships with the public that 
the policy which will be followed by the agency will be largely de- 
veloped. But if the power to make rules anti to carry on all rcLition- 
ships with the public is vested in the administrative and prosecutory 
agency, confusion may arise from a difference of opinion between 
that body and the tribunal, which will lead to even less certainty 
than exists at present ami bltx'k the development of policy. Since 
few matters ever reach the point of hearing, with the separation of 
function suggested the negotiation.s with possible defendants would 
all be left to the prosecutory and investigatory body, which would 
thus still carry the greater weight of the work of the agency and 
play a greater role in the settlement of questions at issue lictween the 
agency and individuals than would the tribunal, but without the re- 
sponsibility that falls on the agency which decides. 

In many of the agencies there can be no separation of function if 
they are to carry out the purpose ftir which Congress created them. It 
is not practical to take away from the Securities and Exchange Com- 
mission, or from the Department of Agriculture, ftir example, the 
power to revoke or suspend the licenses of brokers or other dealers 
after a hearing, or to deprive the Federal Communications Commis- 
sion of its power to revoke or suspend licenses to operate radio sta- 
tions. It would seem unlikely that an independent tribunal, without 
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the technical service of engineers, accountants, experts of various 
sorts, could do as well in determining whether a license should be 
revoked as could the body which issued it, which was informed of 
the conditions of the business, and which was equipped with the 
technical staff necessary to report on the technical questions which 
might be involved. 

If there ever was a time when the investigational, prosecutional, and judi- 
cial functions exercised by administrative agencies in the administration of 
statutes could he segregated, that time has long since passed. The com- 
plexities of modern-day governments necessitate the combination of such 
functions in the administrative process, and this is entirely aside from the 
fact that the administrative agencies determine many times more contro- 
versies within a given pcruid than do the traditional courts. Even if the 
courts were otherwise qualified to exercise de novo the judicial process as 
to all such controversies, the numlxT thereof would swamp any judieial 
system which wc have had in America. 

And such segregation of the administrative process is unnecessary and 
undesirable. So long as a controversy is decided in accordance with the 
law and the facts it is 1mmatcri.1l whether it is decided in the judicial 
process,* 

Another Ic.ss far-reaching propo.sal provided for appeal boards 
within the agency to be appointed by thv head of the agency to hear 
appeals from decisions of its subordinare oii crs.’’ These boards would 
be appointed from officers or employees of the agency. They would 
resemble the present Board of Immigration Appeals in the Depart- 
ment of justice, and it might well be that they would become the au- 
thority which would prepare for the head of the agency findings of 
fact and projxised orders which he must issue. Thus the fixing of 
charges in stockyards, for example, might go to the board, w'hich 
would report to the Secretary of Agriculture. Its report might be on 
an appeal from a trial examiner or on a hearing before the board it- 

* Sen. Rep. No. 442, 76th Cong., 1st Scss. ( PP > 3 - 

“ Report of the Special Committee on Administrative Law, Repot ts of Amer. 
Bar Assoc., vol. 62, p. 789 (1937)- 
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self. Such a hearing would present difficulties where the stockyard 
was distant from Washington and the testimony would have to be 
taken in the locality in which the stockyard was situated. This added 
wheel in the machinery might delay final decisions, which arc fre- 
quently too long deferred under the present system. It would not 
seem necessary to set up such an appeal board in the Perishable 
Agricultural Commodities Act, and whether a board would be an 
advantage is a matter which would require careful study of the situa- 
tion in each Department. Probably in some Departments more than 
one board would be required. For e.vample, the present Board of Im- 
migration Appeals in the Department of Justice is fully occupieil and 
should not be asked to take on appeals from other divisions of the 
Department with whose work it is unfamiliar. 

No single solution can be found to meet the very real problem of 
prosecutor and judge. In some situations separation within the agency 
to a greater or less degree may be effective. In others Ixiards inde- 
pendent of the agency are practicable. The determination whether 
either method should be adopted must rest in an analysis of the na- 
ture of the problems dealt with by each agency. No matter where 
the application of law to facts is being performed, whether in courts 
or administrative agencies, policy is being shaped and applied. The 
distinction between an agency acting judicially and a court is largely 
in the extent to which policy is determined by decision or previously 
defined by statute or common law. When an agency’s policy has 
been sufficiently formulated cither by the agency through its rules or 
by the statute under which it operates so that the development of 
policy by decision becomes subordinate, the agency in deciding a case 
is doing practically the same thing that the courts ordinarily do. In 
fields such as this the judicial function may be vested in a special 
body within the agency, as was done in the Immigration and Natu- 
ralization Service by the creation of the Board of Immigration Ap- 
peals. With this separation of function within the agency the gen- 
eral policy of strict or liberal interpretation of the law is decided by 
the administrative officer. Policies having to do with the interpreta- 
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tion of doubtful provisions of law, the use of evidence in formal 
hearings, and the treatment of the alien during the progress of the 
proceedings are also determined by the administrative ofi&cers but 
may be reviewed by the judicial. All policies, however, are subject to 
the final decision of the Attorney General as the head of the Depart- 
ment, so that policy f()rming remains a function of the agency. In 
some fields a tribunal wholly independent of any administrative 
agency may be created as a court with jurisdiction limited to a spe- 
cial class of cases, as has been done, for example, in customs, patents, 
and taxes. 

A possibility that has received too little consideration is the divi- 
sion of the problems which are dealt with within a single agency. 
Where certain aspects of an agency’s field of operation become stand- 
ardized, and the lines of policy with respect to these aspects are clari- 
fied, subordinate independent boards within the agency could be set 
up to deal with them. At present there is a tendency to treat matters 
of this type cither by an extremely simplified procedure, as in repara- 
tion ca.scs befiirc the Interstate Commerce Commission, or by rou- 
tine action by the agency with the actual decision at some other point 
in the jircKedure, as in many phases of the 1 uties of the Secretary of 
Agriculture. However, such matters continue to occupy attention 
which might better be given by the agency itself to more important 
aspects of the formulation of policy in the idds where standards are 
still in a developing state. Moreover, the practice involves a failure to 
put responsibility, and perhaps to feel responsibility, where responsi- 
bility belongs. It leads to the complaint that the final decision, at least 
formally, rests with a judge to whom there is no opportunity of di- 
rect approach by the litigants. This complaint would be met if spe- 
cial boards were set up with power of making decisions. 

No special competence, for example, is required for the determina- 
tion of the charges of violations of the Communications Act of 1934 
by amateur operators. Nor will the decision of the case ordinarily 
have any appreciable effect in shaping or determining the general 
policy of the Federal Communications Commission. The setting up 
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of a board within the agency with the function of purely judicial de- 
cision of cases of this type would relieve the Commission itself for 
matters of greater moment with which it has a peculiar competence 
to deal. The Interstate Commerce Commission has sought repeatedly 
to divest itself of jurisdiction in reparation cases m the belief that 
such cases ordinarily involve no questions of {>olicy and that they are 
proper subjects for purely judicial determination. The establishing of 
a reparations board within the agency would meet this objection and 
would also preserve for the Commission the general supervision of 
.such matters of policy as might arise in connection with such cases. 

Similar tribunals to handle special aspects of the general problems 
arising in the fields in which the agencies operate would be useful in 
many other agencies. In general they should be under the sufx-rvi- 
sion of the agencies themselves, so that no major deviation in policy 
should develop through the accumulation of minor deviations. They 
should be vested with discretion to refer to the head of the agency it- 
self the decision of questions which in their opinion involve impor- 
tant policy considerations. If the head of the agency is given this 
general supervision, it is probably unnecessary and undesirable to 
give it any further revisory or review power over particular decisions, 
though this might vary from agency to agency. The devolution in 
this way of less important duties on subordinate authorities would 
give the agency it.self more time fiir the consideration of its other 
duties and in particular for the weighty task of writing opinions in 
the cases which involve large questions of policy. The length of time 
consumed in the determination of controversies by administrative 
agencies is clearly an important problem.^’ Leaving to subordinates 

® Sharfman, TAe Interstate Commerce Commission, pt. II, p. 381. 

The Monographs of the Attorney (Jcncral’s Committee on Administrative 
Procedure contain many instances of the time consumed in administrative pro- 
ceedings: Determination of the average case on the formal docket of the In- 
terstate Commerce Commission requires fourteen months (Sen. Doc. No. lO, 
77th Cong., 1st Scss. [1941) pt. II, p. 44); a year or more sometimes elapses 
between the investigation of a lottery or fraudulent scheme and the issuance of 
a fraud order by the Postmaster General (Sen. Doc. No. i86, 76th (-ong., 3rd 
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decision on well-settled points of policy would assist in the solution 
of this problem of time. 

The head of an agency, in deciding a case and making an order, 
which may be taken to court only on appeal, must perform a double 
duty. It must make an administrative decision involving the applica- 
tion of an existing or the adoption of a new policy, and it must pre- 
pare the record upon which the judges on appeal must depend for 
information as to the facts and to test the validity of the findings. In 
formal procedure the private parties involved present their cases pub- 
licly and the agency presents the side of the government, generally 
as plaintilf, except in the few situations where private parties are the 
contestants, as, for example, in workmen’s compensation, and even 
here the agency plays a role to assure a full presentation of the work- 
man’s case. Often the contest may m fiict present a difference between 
private parties or groups of private parties, one of which has brought 
the matter to the attention of the agency or even has intervened as a 
party. The agency, lioweser, is one of the parties to the proceeding 
and its counsel conduct the case on its behalf. Private parties have an 
opportunity to present their cases and to make argument, but they 
must depend on the judicial temperament .^f die head of the agency, 
even though a party, and its hearing officers to assure them a fair 
hearing in the only opportunity they wiJJ have to present their side 
of the case anil develop the facts upon whi.ii they rely both to influ- 
ence the order which the agency will issue and to prepare the record 
for an appeal. 

The agency in making such decisions fills a judicial role. It must 
be impartial and hold the balance even as between its own officers 
and the private parties, and where, for example as happens in cases 
Ix'fore the National Labor Relatione Board and the Federal Commu- 
nications Commission, there are private parties with differing inter- 
ests involved in the case, the necessity for impartiality is very evident. 

Scss. (1940 1 pt. 12, p. ^2). See also Sen. Doc. No. 186, 76th Cong., 3rd Sess. 
(1940) pt. 8, p. 27, and pt. lo, p. 19, Sen. Doc No. 10. 77ih Cong., i.st Sess. 
(1941) pt. 4, pp. 16. 25. 
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The head of the agency has not the time to hold many public 
hearings. The hearing must usually be held before a subordinate of- 
ficer, and the duty of the control of the hearing and of preparing a 
record should be vested in a responsible officer of the agency. These 
proceedings deal with the rights of individuals, who are entitled to 
fair play and a judicial attitude on the part of the trier of the facts. 
The dual role of being both an administrative and a judicial officer 
makes his position difficult. He is not a judge hearing a contest be- 
tween two parties and controlling the evidence which is to go to a 
jury and deciding points of law. He passes upon both the law and the 
facts. This gives him a wide range in admitting evidence and makes 
unnecessary at a hearing many of the rules of evidence evolved for 
the protection of the jury. On the administrative side he must give 
due attention to the policy of the agency, he must take care that the 
record contains the facts which the agency needs to take action, and 
he must be mindful that the administrative hotly is set up primarily 
not to determine individual rights but to eflectuate the policy of the 
statute. The judicial side of his office, however, must condition his 
procedure and the powers which he exercises. 

The trial examiner, as the only officer who has heard the evidence, 
should make findings of fact to submit to the official or body which 
makes the order. He has the advantage of having been present at the 
hearing and listened to the witnesses, .so he is able to estimate the 
weight of evidence on one side or the other. Further, he acts on his 
individual responsibility and the results of his work are subject to 
public criticism. The parties, if his findings are served on them, will 
have an opportunity to compare with them the findings of the head 
of the agency and note differences. This is a spur to more careful 
preparation by the office staff and by the head of the agency and a 
check on arbitrariness in making the order. 

The trial examiner exercises a vital function in the judicial proce- 
dure of an agency. He should be subordinate only to a chief trial 
examiner appointed directly by the head of the independent agency 
or by the Secretary, and in a hearing he should be free from direct 
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interference by any person in the agency. The case for the govern- 
ment, especially in a disciplinary matter, should be brought out pub- 
licly at the hearings, as well as the case of the private parties, so that 
there will be no doubt as to the evidence on which the decision is 
made and so that the test of cross-examination may be applied to all 
of it. The trial examiner should not be subjected to pressure by the 
head of the agency during the progress of the hearing. 

Independence from interference, however, is not enough. The of- 
ficer who exercises this function should have a position in the gov- 
ernment service commensurate with the importance of his duties. 
The salary should be sufficient to attract persons of capacity and judi- 
cial temperament. The jxisition should have the protection of the civil 
service, and the special examination should take into account a candi- 
date’s experience and qualifications. However, the agency should be 
free in cases of special difficulty to appoint non-civil-service exam- 
iners but should use this power sparingly. 

It is not necessary that the trial examiner be a lawyer; but for 
the handling of cross-examination, the decision as to the admissi- 
bility of the testimony, and the interpretation of the law and of the 
regulations of the agency, and subsequently in the weighing of evi- 
dence and the prc[iaration of findings of fact and report, a lawyer's 
training would seem to be the best prep.T- -non. A person not a law- 
yer who has had experience in the laber fold and who has good 
judgment might well make a better compensation commissioner than 
a lawyer, but if such a person had also legal training, he should be 
better equipped to fiml tiie focts upon which the judges could de- 
pend if a case were appealed. 

It is the head of the agency, however, and not the trial examiner, 
who decides the case. The head of the agency may modify or set 
aside the recommendation of the trial examiner and may modify his 
findings of fact if not satisfied with them. It is the agency, therefore, 
that finally determines on tlie policy which is to be applied in the 
case and makes the final determination as to what the facts show. 
The agency may decide that it will apply to a particular case a policy 
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different from that which it has applied in the past. Therefore the 
recommendations of the trial examiner, even if they were correct 
under the old policy, may be changed to accord with the new, and 
other findings of fact may as a consequence be necessary to sustain 
an order different from that which the trial examiner had envisaged. 
The trial examiners cannot control the policy of the agency. That 
remains within the power of the agency itself 

Improvement in judicial procedure can be secured more by im- 
provement of the position of the trial examiner and by putting re- 
sponsibility upon him than by interposing new administrative hear- 
ings to review the decision of the trial examiner or that of the agency 
itself In any case the officer who presides at the hearing must assure 
the fair play to which any person appearing befiirc a judicial tribunal 
is entitled. The degree to which he does so will greatly influence the 
confidence of the public in the agency, a confidence that will be re- 
flected in the reputation of the agency both in public opinion and in 
Congress. 

In cases befiire an agency in which judicial procedure is applied 
and court review is appellate, it is significant that the proceeding in 
the agency takes the place of the trial court, so that in preparing a 
record and findings upon which judicial rc\iew must depend an 
agency must accept its resjxinsibility as |K-rl(>rming an important part 
in the judicial process. 

It is this function of the agency and not the character of the cases 
brought before it that determines the formal procedure in the agency 
and its relationships with the courts. The prcxrcdure is essentially the 
same whether a disciplinary action against a private party is involved, 
whether the agency is in effect settling a difference between private 
parties, whether it is passing on a grant of a fnirmit or license, or 
whether the matter is more nearly legislative than judicial in its na- 
ture, as, for example, rate making by the Interstate Commerce Com- 
mission or the Federal Power Oimmission. Supervision by the court 
over the procedure which produces the record and findings is a con- 
sequence of the probative force which it must give them, a probative 
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force which may be ascribed to the belief that the development of 
the facts and the statement of the findings as to what they prove in 
the complicated situations with which the agencies deal can best be 
determined by an experienced specialized agency aided by a staff of 
experts and less hamjx:red in its study of the facts by rules of evi- 
dence than would be a court. 

pAcn when the statute has not limited court review of the order 
and findings of fact of an agency, the courts have admitted the rec- 
ord maile befiire the agency in support of its order. In doing so, how- 
ever, they have laid down tests of fair hearing similar to those which 
they apply to the record and findings coming up from an agency, 
which under the statute takes the place of a trial court as a finder of 
the facts. These tests w'crc stated by Mr. Justice Stone in passing on 
an order in an immigration case. The Court would inquire, he said, 
“whether there was any evidence before him [ the administrative offi- 
cer I to support his determination, and w'hether the procedure which 
he adopted in making it satisfies elementary standards of fairness and 
reasonableness.”^ 

The immense {wwer of administrative agencies to enforce their 
policies IS largely due to the character and variety and the effcctive- 
ne.ss of the sanctions available to the agencies. A single agency may 
have a wide choice of means of enforcem:nt from which it can select 
tho.se most appropriate in furthering the j,..' .y adopted for the regu- 
lation of an industry subject to its control, or in molding the rela- 
tionships between conflicting interests in the field in which the agency 
operates. This wiilc choice of sanction is a valuable aid to the pur- 
poses of regulation. Increasing need tor directive control over the 
course of collective activity characterizes the progress of government 
in a situation of growing complexity with w'hich individual effort is 
unable to co{k\ The individualized resolution of controversy no 
longer suffices. Where a court is traditionally limited by the confines 
of the controversy presented to it, the administrative sanction is de- 

'Uoyd Sabaudo v. Eltirig, 287 U.S. 329, 3 ? 5-336 (> 932 )- 
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termined with a view to the whole background and the place in that 
picture of the matter under consideration. 

Limitations on the imposition by administrative agencies of sanc- 
tions which are traditionally imposed by the criminal courts arc few 
and of little practical importance. Economic penalties, far more co- 
gent than those imposed by courts, arc frequently within the powers 
exercised bv the administrative agencies. Withdrawal of license, for 
example, is comparable in an intricately organized economic society 
to the penalties entrusted by a simpler society to administration by 
the courts. To the extent that administrative agencies employ judicial 
procedure in the imposition of penalties, they tend to become courts 
with other names. The importance of policy development, the gen- 
eral atmosphere of administration, and other factors may impede the 
assumption of a truly judicial attitude, but the review of procedure 
by the courts is a defense against arbitrariness. On the other hand, 
most of the actual power of administrative agencies lies in sanctions 
which do not involve judicial procedure. The power to prosecute and 
the power of publicity are instruments of control ftir which the re- 
straint of judicial procedure is not available and in most cases may 
not in fact be approprute. Yet an agency may be able to effectuate its 
purposes in full by the use of or even by threatening to use these 
powers alone. 

The growth of administrative power has been characterized also 
by the use of other types of informal .sanctions less directly coercive 
in nature. The use of that cluster of controls which is designated su- 
pervision and which includes inspection, investigation, consultation, 
education, advice, cooperation, and the like is becoming increasingly 
the method of government regulation as against the policing and 
judicial procedure. 

The problem of administrative sanctions is not primarily that of 
their efficacy. Because efficiency in regulation cannot be the only pur- 
pose of government, the effectiveness of a sanction in shaping con- 
duct toward the end conceived by administration to be the desirable 
end is not the sole test of the desirability of the sanctions. Those elc- 
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mcnts of fair play and individual justice which are called liberty are 
equally a purpose of government whatever may be their effect on 
regulatory efficiency. Achieving a balance of interests in the adminis- 
trative agencies requires a reexamination of procedure in terms of 
sanctions and in terms of the ends other than the mere dispatch of 
business which procedure is designed to serve. 

A feature of great significance in respect to administrative agencies 
and the courts is the appellate character of the relationship which 
has come to exist between them. The development which has led to 
this result has been one of gradual and steady growth through the 
combined efforts of the courts and Congress. 

Its significance is twofold, constitutional and procedural. From a 
constitutional point of view this appellate relationship substantially 
overcomes the difficulties thought to be involved in the doctrine of 
separation of powers, for it recognizes both courts and administrative 
agencies as “instrumentalities of justice” engaged in effectuating the 
policy of Congress through “coordinated action,”* In a very real 
sense, then, proceedings in the agencies and in the courts may be 
considered as separate parts of the whole process of the enforcement 
of law. Proccdurally the appellate relationship presupposes notice 
and opportunity to be heard in the agency, a point often covered by 
c.xpress statutes, and it ascribes to the reconl of the case, as made in 
the agency and as constituting the basis of icw in the courts, a po- 
sition of prime importance. The fullness and accuracy of the record 
will in large part determine the adequacy of judicial review; at the 
.same time they will have a persuasive influence on the courts to ac- 
cept the appellate relationship and treat the matter as one on appeal 
rather than de novo. All this in turn emphasizes the responsible task 
involved in the making of the record. 

Such appellate relationship is particularly noticeable where Con- 
gress has dealt with the matter by specific statutory provisions. Also 
noticeable is the fact that methods of access to the courts and the 

‘ The quoted terms arc Mr. Justice Stone’s in United States v. Moigan. 307 
U.S. 183, 191 (1939). 



236 


CONCLUSIONS 


scope of the judicial function in regard to administrative action arc 
increasingly being dealt with in that manner. That is to say, Con- 
gress tends more and more, as it creates new or reexamines old agen- 
cies, to give attention to the questions of how far the agency may go in 
determining the entire matter before it and to what extent its action 
may be reviewed in the courts. Thus where the agency is dealing 
with questions of fact, the statutory language though varied in form 
yields the rather uniform result, sometimes called the “substantial 
evidence rule,” that findings of fact if supported by evidence in the 
record are conclusive on the courts- In determining whether the find- 
ings are so supported the courts take the whole record into account 
and, after the manner of due process inquiries, seek to ascertain 
whether on the whole record the agency has acted arbitrarily or ca- 
priciously. Such an approach may appear to involve a wider range of 
review than the statutes intend but, as has happened under due proc- 
ess of law in other situations, the very fact that the matters with 
which the agencies deal may be extremely complicated will tend to 
keep down the number of cases in which the courts arc willing to 
characterize the action as arbitrary or capricious. One exception to 
the appellate character of the proceedings must be noted, namely, 
the de novo mquiry with regard to “jurisdictional facts,” as developed 
in Crowell v, Benson, though there is no indication that the exception 
is likely to take many cases out of the appellate moltl. 

Questions of law, however, arc generally regarded as open for full 
consideration in the courts, some statutes expressly so declaring and 
others being construed to that effect. The distinction between law and 
fact has many difficulties, but it is one which must be reckoned with 
if only because it is taken by Congress as well as the courts. It facili- 
tates access to the courts, partly because the question itself whether 
the matter is one or the other may have to be determined by a court; 
and it gives the courts a wide potential, though not frequently exer- 
cised, control over the agencies. 

Into these statutes the courts are inclined to read their estimates of 
the constitutional requisites for the protection of individuals. As a 
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result the decisions turn on, and the opinions are concerned with, 
statutory rather than constitutional grounds. An excellent illustra- 
tion is afforded by the Court’s interpretation of the requirement for 
a “full hearing” in the Morgan cases. That there are constitutional 
protections seems free from doubt, though it is not so clear precisely 
what they are and how they may be expressed. On one point at least 
there is full agreement: the procedure in the agency itself must be 
such as to meet the “fundamental requirements of fairness which are 
of the essence of due process.” 

In fields where the courts operate without specific statutory provi- 
sions for reviewing administrative action the appellate relationship, 
with its emphasis on the record and findings, is not so clearly marked. 
Traditional and technical considerations, such as the original char- 
acter ol an equity suit for an injunction, stand somewhat in the way 
of an appellate development. Nevertheless, as in the early cases of 
rate orders by the Interstate Commerce Commission, so today m cases 
of fraud orders by the Postmaster General, the courts give large ef- 
fect to administrative action wherever the parties have had an oppor- 
tunity to be heard and on the whole record the action does not ap- 
pear arbitrary or capricious. 

Though relatively few cases ever reach ihc courts and fewer still re- 
veal any judicial interference with what ’’ as done within the agency, 
the influence of the courts cannot be m:. ".red by the number of 
cases in the disposition ot which they participated. The presence of 
the courts anil of means ot access to them serves as notice that cor- 
rective processes may be available; and their varied and wide func- 
tions under the basic ami clastic doctrines of due process of law and 
separation of powers enable them to combat arbitrary and capri- 
cious action. So the possibility of review in the courts has an impor- 
tant influence in fixing the responsibility of the agencies in their 
work as well as in shaping the attitude of the public toward the ac- 
ceptance of what the agencies do. 

Over the broad regulatory policies formulated by Congress and 
further developed and enforced by the agencies the courts have only 
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tion each time a new act is being considered or an existing act amended 
whether it is better to provide for a body inside the agency, separated 
from the other duties of the agency, as in the Immigration and Natu- 
ralization Service, or to vest the powers of policy making, of admin- 
istrative control, and of decision on the rights of individuals in a 
single body, as in the Federal Trade Commission. 

Many reasons have been advanced to justify the growth of admin- 
istrative jurisdiction, which emphasize the importance of policy 
making and enforcement in what an agency considers the public in- 
terest, even where it is deciding individual cases. It is claimed by the 
enthusiasts for the administrative mediod of meting out justice that 
it is aggressive” in contrast with “the legal approach” which “is nec- 
essarily static, unprogressive, laissez faire.”'‘ Also it is said that in 
“administrative decisions, more significance is likely to be given to 
imponderables,” such as the public interest, and that administrators 
arc partisan and zealous in behalf of this public interest.^” Indeed, it 
is suggested that the enforcement of the public interest or policy jus- 
tifies dispensing with judicial safeguards, the public interest taking 
the place of the due process of the courts.” 

The ideal of administrative justice is simply the enforcement of policy; 
the scrutiny of that policy in the light of a traditional law — the duty 
which necessitates judicial independence of government — is no part of the 
administrative function. . . . 

Of course, a recognition that judicial justice is not a perfect model for 
administrative justice docs not preclude use by the laticr of some of the 

Hyncman, Administrative Adjudication: An Analysis II, 51 Pol. Set. Q. 
516,530(1936). 

'* Haines, Effects of the Growth of Administrative Law upon Traditional 
Anglo-American Legal Theories and Practices, 26 Am. Pol. Sci. Rev. 875, 882 

(>932)- 

“Partisanship or zeal on the part of administrative tribunals in behalf of 
the rights they arc created to protect is as much expected of them as zeal on the 
part of judges in the defense of that body of rights we arc pleased to call our 
liberties.” I^dis, tn Symposium on Administrative Law, 9 Am. L. School Rev. 
139, 181 (1939). 

Herring, Public Administration and the Public Interest, p. 23. 
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safeguards developed in connection with the former. . . . [But] the culti- 
vation of professional judicial attitudes on the part of administrative tri- 
bunals should be discouraged rather than the reverse.^® 

These opinions represent an extreme position in respect to the 
duties of the agencies. They make evident the place of policy in the 
work of the agency and the importance of checks on policy as well 
as on procedure. Partisanship and zeal in what is conceived as the 
public interest are less appropriate in the judicial than in the other 
functions of an agency, as, for example, prosecution or rule making. 

The officials who formulate and administer the policies of an 
agency arc doing so under an Act of Congress, and their policies 
may be reversed or modified by Congress if that body does not agree 
with the view of die public interest which is held by the agency. 
Congress is the policy-originating body in the American system of 
government, and Congress may exercise control over the policies de- 
veloped by the agencies in furtherance of the statutory standard. Its 
members are directly responsible to the voters, and it is to them that 
complaints will be brought against specific action of officials or 
against policies. Proposals will be made to them that they amend the 
law to make it easier for the agency to car*-y out its policies or to pre- 
vent or limit the enforcement of certain of those policies. Congress 
should not act on such projwsals withoui eonsideration of the effect 
of their adoption on the whole schem- c- regulation set up for the 
agency to enforce, and such consideration must be by the appropriate 
standing committee or one of its sulKommittecs. 

A sukommittce might well be charged with observing the opera- 
tion of a particular agency, not acting in any formal way to modify 
its policies but to serve as an official means of keeping the committee 
informed of the agency's policies and purposes. It would serve as a 
body to which the memlx-rs of the agency itself could turn to ex- 
plain what they were doing and the reasons for their action, and to 
which individuals, or more likely organized groups like trade unions 

Cole, Some Recent Proposals in the Sphere of Administrative Justice, 32 
Am, Pol. Set. Rev. 926, 927-928 (1938). 
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or business or social organizations, might come with their attacks on 
or defenses of the agency. Individual members of Congress might 
go to the subcommittee with complaints from their constituents, in- 
stead of going to the agencies themselves. Where a number of mem- 
bers of Congress have complaints in respect to a particular policy or 
practice of an agency, the accumulation of these protests in the sub- 
committee would give it a ground for considering possible change in 
the law or for bringing the matter Ixlbre the agency for a reconsitl- 
eration of its practice. Whenever a question arose in the committee 
or in Congress concerning the agency or its activities, there would be 
a group of members, informed bv experience and by attention to the 
activities of the agency, who could come to its defense or propose 
amendments to the law if such were required. 

The relations between the Treasury and Congress in the prepara- 
tion of tax bills furnish an example of the cooperation between a De- 
partment and Congre.ss. The congressional committee must call on 
the experts in the Department for information upon which to base 
estimates of revenue, both from the existing taxes and from the pro- 
posals for new taxation. The administrative and legal officials who 
have been dealing with the problems of taxation, who have learned 
those methotls of admini.stration which work most smoothly, who 
have become acquainted with the complicateil legal questions in- 
volved in many tax statutes, must Ixr consulted by the committee and 
its ex|>crts. The opinions of the policy-making officers must be given 
great weight by the committee when it is passing upon their propos- 
als or developing proposals of its own. The experienced officers of 
the Treasury, who are administering the statute, come to the com- 
mittee for amendments to prevent evasions or to make smoother its 
administration, as well as for minor changes in the law, which they 
recommend either to meet the consequences of a court decision or as 
a result of their practical experience. 

The procedure suggested here would be less the adoption of a new 
principle than the putting of machinery into effect which would 
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carry out the principle of consultation between the administrative 
agencies and Congress and enable Congress to act with greater con- 
fidence on proposals for changes in the law in respect to the applica- 
tion of its policy through an agency. There would be greater con- 
centration of tile duties of Congress as a policy-forming body, and 
the relations of an agency to Congress would probably result in the 
designation by the agency of one of us officials to keep constantly in 
touch with the subcommittee. The result of improving the channels 
of communication between the two branches of government should 
secure a steadier and better rounded judgment in the law-making 
branch and a better appreciation in the agency itself of the criticism 
coming from the public through members of Congress. 

The important agencies for the control of business and social ac- 
tivities which have been consklcred in this study combine in them- 
selves, within the area which they arc created to regulate, a substan- 
tial merger ol' the powers of government. Within the limits of the 
statutes which .set them up they establish their policies, which they 
may carry out by informal administrative methcxls enforced by very 
persuasive sanctions, by legislative action through regulations, or by 
judicial action. The orders resulting from ludicial action usually are 
subject to only appellate review by the r^vurts. The problem stated by 
Mr, Root, of the regul.ition of “these agencies of regulation” and 
of the making plain of the rights of th^ .itizens against them, can 
be dealt with by the courts only within a narrow scope. By interpre- 
tation of the statutes the courts can restrict the powers of the agen- 
cies to tluxsc which in the opinion of the judges were granted by 
Congress, and they can regulate procedure in the formal cases which 
reach them and .so assure a fair hearing. They can have little influ- 
ence on the policies which the agencies adopt. These are subject 
to control in different ways by the constitutional policy-making 
branches of the government— Congress and the President— and in- 
directly by public opinion through pressure upon the agencies them- 
selves and uiwn Congress and the President. We have gone far from 
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what Mr. Root termed “the old methods of regulation by specific 
statutes enforced by the courts.” 

Government regulation in the wide area to which it is now applied 
is carried out by these agencies. In each of these agencies Congress 
has vested powers which it might have exercised directly “by specific 
statutes enforced by the courts” but which it was not practical for it 
so to exercise. For example, Congress has given a wide control over 
the national means of transportation to the Interstate Commerce 
Commission under general directions as to policy and with some 
specific instructions. By vesting power in the Commission it has re- 
moved to some degree from the area of politics the difficult task of 
finding solutions for the conflicting interests in transportation mat- 
ters of localities, of industries, of employees, and of carriers — 
rail and road and water. Political control over the Commission is less- 
ened by the staggered terms of its members, which gives a certain 
independence to the body and assures a certain continuity in its policy. 
Its attention is concentrated on the important functions entrusted to 
it. It is aided in the task of policy fixing by its long experience as a 
continuing body in a special field and by its permanent staff. The 
judicial method used in its procedure is designed to ensure a fitir 
hearing under the scrutiny of the courts, and the publicity of its 
findings, opinions, and orders gives to Congress and to the public a 
chance to know the trend of its policy and to modify that trend by 
statute or by protest. 

Other agencies dealing with oilier activities differ in organization 
and in procedure from the Interstate Commerce Commission, but, 
whether they are independent or under the Secretary at the head of 
a Department, they exercise similar wide powers and form a part of 
the machinery which has evolved as a means of carrying on the ex- 
tensive regulatory function of government. The reasonable protection 
of the rights of individuals must be reconciled with the public pur- 
poses for which the agency is constituted and must be sought in all the 
procedures of the agency, not alone in the judicial. 
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